Use of Drones by Public Entities

Application for Authority from FAA
Torts

Insurance



Application for Certificate of Authority
(COA)

 Why needed?-because drones (aka Unmanned Aircraft
Systems-UAS) are “aircraft”, per definitions in 49 U.S.C
40102 (a)(6) and 14 C.F.R. (aka FAR) 1.1, per the NTSB
decision in the Pirkin matter.

 Normally “aircraft” must have “airworthiness
certificates” from FAA, and be flown by licensed
“airmen”.

* COA from FAA waives usual requirements
(airworthiness, minimum altitudes over cities), but
imposes more specific ones to assure safe operation
(pilot licensure/training; safety procedures).



Steps in COA process-Declaration
Letter

* First Step: Declaration letter to FAA by chief legal
officer of public entity that it is a state or
recognized political subdivision of a State, and
will operate the drone for a “governmental
function” per 49 U.S.C. 40125 (a)(2).

e Letter must state that drone will never be used
for “commercial” purposes.

e Status as public entity must be validated by the
FAA Legal Office before COA process online can
commence.



Steps-Registration

Second Step: Registration of the drone with the
FAA.

Must submit FAA form 8050-1 giving
Manufacturer, Model, and Serial Number,
name/address of public entity, signature of
authorized officer.

Must attach FAA form 8050-88, Affidavit of
Ownership, with details about the drone, and
attach the detailed purchase document.

Must await the FAA Registration Certificate to
proceed with COA.



Steps-COA Process

Requirements found in FAA Flight Standards
FSIMS Order 8900-1, volume 16 (unmaned
aircraft systems).
http://fsims.faa.gov/PICResults.aspx?mode=EBoo
kContents&restricttocategory=allvmenu

To apply: Log in at https://ioeaaa.faa.gov/oeaaa/
Two-phase process.

First phase: Training and Evaluation COA-
operation over approved area well clear of
housing, roads, watercraft, etc.



http://fsims.faa.gov/PICResults.aspx?mode=EBookContents&restricttocategory=all~menu

Steps-COA process (2)

Second Phase-Operational
Incorporates entire jurisdiction of City.

FAA may conduct on-site program review and
evaluation, including training records for pilots
and observers, Operating Manual, emergency
procedures, lost-link/communications
procedures, Safety Risk Analysis Plan, etc.

FAA UAS Integration Office www.faa.gov/uas



http://www.faa.gov/uas

Operational Notes-Controlled Airspace

* Pilot in Command (PIC) qualifications more if
operating in areas radar/communications
controlled by FAA.

* Need ATC permission to operate in these
areas, and maintain radio contact for control.

* Private Pilot versus Sport Pilot Certificate, or
At least Private Pilot written test completed.

* Requirements recently revised to permit
entity training program-but no standards yet.



Public vs. Commercial Purposes?

 Example-Tennessee Valley Authority (TVA)

* FAA found dam inspection, only on TVA property,
to be clearly a “public” purpose of use, even
though not listed in the statute.

* But FAA noted that “merely observing” a public
works project would not be a public use, but
rather a “commercial” use. This would require a
different/additional COA for commercial use.
Source: FAA General Counsel Letter 6/9/15




Tort Liability Exposures

Negligence per se where FARs are violated and
injury to persons or property caused.

FARs are “the law”, not just interpretations of the
statute.

e.g. Careless and reckless operation (FAR 91.13)

e.g. Minimum safe altitude violation (FAR
91.119)-Operations below an altitude where if a
unit fails emergency landing cannot be made
without hazard to persons or property.



Tort Liability-Other

Invasion of Privacy

Trespassing

400 Reported Claims through 2015*
12-15 Claims for serious injuries™

Source: Focus On: Drones and Public Entities
(Munich Re)-includes model aircraft claims.

Very little credible data on exposure for
drones alone.



Insurance for Drones

* Aviation Insurance versus General
Liability/Law Enforcement Insurance
coverage? Still evolving.

* Aviation Insurance-likely mostly for larger
drones, or where drones are central to
business (e.g. aerial photography, surveying)

* General Liability Insurance-a drone
endorsement where there is just occasional
use, not central to the business/government.



Insurance

* Since a Drone is an “aircraft”, it would likely be
excluded from general liability policies without
a special Drone Endorsement, by the aircraft
operation exclusion.

* Application process is very new-very few
carriers even have application forms or
understand the terminology.

* |[nsurance Services Office (ISO) has some
sample Endorsements for carriers to use.



Insurance

* Occasional drone operators seeking insurance
need either sophisticated broker to work with
prospective/existing carrier (s) or their own
expertise or consultant expert to educate the
carrier (s).

* Application will require details on the Drone,
its use (Public Safety, Aerial Photo/Survey),
pilot (s), pilot training, loss history, formal
safety program, risk control, procedures, etc.
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