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FOP Lodge 5 and the City of Philadelphia are parlies lo a colleclive
bargeining agreement ["Agreement”]. |[Ex. J-1]. On September 8, 2022, the Union
fled a grievance alleging that the City viclated the Agreement by terminating
the employment of Police Officer Eddie Gamro-Garcla [“"Grievant"] without just
cause, [Ex. J-3). After the City denied the grevance, the Union submitted the
unresolved grievance for binding arbitration on November 29, 2022, Cn March

23, 2023, AAA notified me that | was chosen to serve os arbitrator.

On September 21, 2023, arbilration proceedings were held al AAA'S
Philodelphia offices at which time the parties were afforded the opportunity to
argue orally, present witnesses and submit documentary evidence into fhe
record. A slenographic recording of the proceedings was taken. Testifying on
behall of the City were Lieulenant Stephen Haraszkiewicz, Sergeant Zachary
Koenig, and First Deputy Commissioner John Stanford.! Testifying on behalf of the
Union was Grievant Garro-Garcia.? The parties provided oral closing arguments.
A transcript of the proceedings was received on Oclober 10. 2023, whereupon

the record was declored closed.

' Lt. Haraszkiewicz's testimony is located from T:20-37; Sgt. Koenlg's is located from T:37-55; First
Deputy Commissioner Stanford's is lacated from T:55-85.
2 Tha Grievant’s testimony Is located from T:86-120.



ISSUE

The parlies stipuloted 1o the following issue:

Whether the City had [just cause] to discharge the Grievant?
It not, what shall be the appropriate remedy? [T:6, line 24 to
17, line 2.

CITED CONTRACT PROVISIONS

ARTICLE XX. DISCIPLINE AND DISCHARGE

A, Generqg|
No employee shall be disciplined or discharged except as
is consisten! wilh fhe Home Rule Charer and the
Regulations of the Civil Service Commission.





















Koenig compiled an Intemal investigation report that was reviewed and
approved by his chain of command, including Acling Chiel Inspector John
Stanford, on November 1. 2021. The report included the conclusions drawn by
IAD Inspector George J. Kappe. Kappe concluded that the following charges
were sustained: Unprotessional Conduct: Derogalory/Offensive
Communications, Falsification: Official Documents, and Deparimental Violation:
Failure to Activate Body Wom Camera. [Ex. C-1. C[TYO000010-11). Kappe

forworded the report to the Commanding Officer, Police Boord of Inquiry.

On April 13, 2022, a P8l hearing waes held, After lhe hearing concluded, the
Board members and the Deparimen! Advocate unanimously recommended that
the charges against the Grievant be sustained and the imposition of a cumulative
penally of 45 days: 20 days for Conduct Unbecoming - Section 1-§001-10
{Unspecified), 20 days for Conduc! Unbecoming - Section 1-§010-10 (Knowingly
and willlully making a false entry in any department record or report), and five [5)
days for Neglect of Duty — Section 5-§011-10 {Failure to comply with any Police
Commissioner's orders, directives, memorandums, regulations, or any oral or
written orders of superiors). [Ex. J-5]. In rendering the recommendation, Board
President Captain Krsta Dahl-Campbell considered the facl the Grievant

admitted his conduct was inappropriote. Dahl-Campbell explained:



| believe the offenses committed were very serious. This type of
behavior comrodes the publics trust in officers, | recommend 20
days loss as the penalty for charges 1-§001-10 and 1-§010-10
and because it is on the higher level and show the sericusness
of the infraction. | did not choose dismissal because | believe
given this is the firsl discipline this officer is receiving he can
learn from this big mistake. My hope is he will have a spotless
record moving forward and be an example to other young
officers. The final charge of 5-§011-10 | recommend 5 days
because this officer knowingly furned off his camera and there
was no reason to do that. | believe the maximum penalty is
appropriate for thatl, [/d.].

Dahl-Campbell also indicated thal she took into consideratian the Grievant's lack
of discipline in his personnel record. As for Board Member Lieutenant Ezekiel

Williams, he wrote:

The officer admitted guill to the three charges. Based on the
video evidence on the incident and interviews the officers
conduct was in violation of deparimental policies. The
preponderance of the evidence was in line with the facls of
the case, [id.].

As for Civilian Board Member Jeff Hussein, he wrote:

Ithink 45 days to Dismissal is reasonable because this Is a young
officer that had intentionally turned off his BWC, falsified a
reporl, and made sexual remarks o a woman dealing with a
domestic situation. The young officer has been trained on BWC
since "“day one" of the academy so he knows belter,
especially while responded to a call alone [alsifying @ repor
that early in your career is not a good sign for his career or
judgement either speaking fo a woman lke tha! is
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inappropriate in itself, then to lie in a report and turn off that
BWC makes it thal much worse. [id.].

On September 8, 2022, the Grievant was provided with Non-Criminal
Gniotek Warnings and nofified he would be suspended for a period of 30 days
wilh ihe intent to dismiss. [Ex. J-5]. On the advice of counsel, Ihe Grievant chose

not to provide a stalemenl. [[d.].

On Seplember 29, 2022, the Grievant was served with a Nofice of Intention
to Dismiss for Conduct Unbecoming - Section 1-§001-10 (Unspecified], Conducl
Unbecoming - Section 1-§010-10 (Knowingly and willfully making a false entry in
any department record or report), and Neglect of Duty — Section 5-§011-10
(Foilure to comply with any Police Commissioner's orders, directives,

memorandums, regulafions, or any oral or written orders of superiors). [Ex. J-2].

On July 20. 2022, o Deputy Commissioner recommended dismissal for
violalions of Section 1-§001-10 and Section 1-§001-10, and a five (5} day
suspension for Seclion 5§011-10. [id.]. On July 22, 2022, Commissioner Danielle
Outlaw imposed the penalty of dismissal for violations of Section 1-§001-10 and
Section 1-§001-10. and a five (5) day suspension for Seclion 5-§011-10. [id.].
Neither lhe recommendation of the Deputy Commissioner nor the decision of the

Commissioner Includes the basis for modifying Ihe PBI's recommendations. [(d.].
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realized he cid something wrong after he asked her to escorl him 1o the bathroom

ond she said, "No, the fuck”. [See Ex. C-1, CITY 0000026).

The parties made the following arguments in support of Iheir respective

positions,
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The Union's Position

The Union conlends the City has not met its heavy burden 1o prove it had
just cause to lerminale the Grievant's employment. The Union emphasizes the
City dismissed the Grievant, who has no prior discipline, for a single act. The Union
does not challenge the Cily's right to discipline the Grievant for his conduct, it
simply maintains the penally of dismissal was excessive under the circumstances.
The Union points out that the charges at issue all include penalty ranges and do
not require dismissal in the first instance. The Union emphasizes the following in its
opposition to dismissal. Frst, there is no first-hand knowledge to support the City's
position, The Union contends “[tjhe complainant's allegations must be subject 1o
cross-examinalion, in order for the fact finder to delermine the credibility of the
complainant and the veracity of her statements." [1:134, lines 6-?]. Second, “the
City also failed to call as a witness anyone who was responsible for making a
decision on the charges brought in this case or anyone who made a decision on
the level of discipline 1o be imposed." [T:134, line 21 to T:135, ine 1], The Union
stresses that the record includes the baosis for the decision of each member of the
PBI to recommend a suspension of 45 days, but it does not include Commissioner
Outlow's reasoning behind her decision for rejecting the recommendation. The
Union points out the City also chose not to present any member of the PBl to

testify. Lastly, the Grievant has been “forthright in admitting to his misconduct in
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his interview and before the PBI" as well as in his festimony during the arbitration

proceedings. [T:138, lines 4-7]. Moreover, he expressed remorse for his actions.

For these reasons, and based upon the entire record, the Union
“respectiully requests that [the Arbilrator] sustain this grievance in part, reduce
Officer Garro-Garcia's discharge to a suspension, order the City to reinstate him,
order he be made whole for all lost wages and benefits, including but not limited
lo lost overtime from his last day of work, August 31, 2022, through the date of his
reinstatement, less what we contend is the most appropriate penally of a 45-day

suspension for his admitted misconduct." [Id. at lines 15-24].
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from Haraszkiewicz's body-worn camera that copfured- recount, this
alone is insulfficient to serve as the basis for the Grievanlt's dismissal because
neither -nor the video can be subject ta cross-examination.é The record
olso does not include testimony from Commissioner Qutlaw who was the ultimate
decision-maker in this termination. First Deputy Commissioner John Stanford
testified, but he was not involved in the decision ta dismiss the Grievant and had
no firsi-hand knowledge of Ihe incidenl. Under these circumstances. Stanford's

testimony, while offered in good faith, cannot substitute for Qullaw's.

The Grievan! has admitted his wrongdoing since the inception of the
invesfigalion. He has also expressed remorse for his conducl lhroughout the
process. Allhough he admitted his conduct was inappropriate and he
commented on - “nice lips”, he denied asking her for oral sex. As shown
through the video and the internal alfairs inlerview during the internal
investigation, || lfever oleged that the Grievant expressly asked for oral
sex. Rather, it was something she inferred from his comments. | cannot reach the
conclusion that the Grievant engaged in this conduct based on [l opinion
of whal she believed the Grievont was suggesting in the obsence of her
testimony. Wilhout more and given the burden 1o prove this allegation rests with

the City, this claim cannot be crediled on this record.

¢ With respect to Hamaszklewicz's testimany, he could only testify to what [l r-etayed to him on [l
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The members of he PBIl recommended a 45-day unpaid suspension for the
Grievant's conduct. Their ralionale was included in their recommendation. In
light of the discussion above, and the absence of direct evidence as to why the
recommendalion was authorized, | am persuaded that the PBI's
recommendatlion for the level of penclly was reasonable, not inconsistent with
the record, and entitled to significant weight. This is not a case where the
recommendation was binding. but rather, in the absence of direcl festimony as
to why a more severe level of discipline was imposed, | am compelled to modify
the penally of dismissal to a 45-day suspension without pay. Accordingly, based
upon the foregoing and the entire record. the Cily did not have just cause 1o
dismiss the Grevant. The Grievant's dismissal shall be reduced fo a 45-day
suspension without pay and he shall be reinstated within o reasonable period of

time and made whole in all other respects.
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AWARD

The City had just cause to discipline the Grievant but not to terminate him.
The penally shall be modified to a 45-day suspension without pay and he shall be
reinstoted within a reasonable period of time and made whole in all other

respects.

Dated: November 13, 2023

N TR
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