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FOP Lodge 5 ond the City of Philadelphia are parties fo a colective
bargaining agreemeni [“Agreemeni”]. [Ex. J-1]. On August 15, 2012, the Union
filed a grievance alieging Ihat the City violaled the Agreement by terminating
lhe employmen! of Police Officer Jesus Cruz [“Grievant”] without just cause. [Ex.
J-2]. On Oclober 4. 2019. the Union submitted the unresolved grievence for
binding arbitration. [Ex. J-3]. On December 19. 2019, AAA notified me thal 1 was
chosen 1o serve as arbitrator. On January 22, 2021, Monica Marchetti-Brock, the
City's Direclor of Labor Relations, nolified AAA of the City's posilion that the
grievance was not arbitrable since the Grievant retired before any discipline was

imposed. [Ex. J4].

The arbitration proceedings were held al AAA's Philadelphia offices on
February 28, 2023, at which time the parlies were afforded the opportunity 1o
arque orally, present witnesses and submit documeniary evidence into the
record. A stenographic recording of the proceedings was taken. Teslifying on
behalf of Ihe City were Leslie Marant — Chief Diversity, Equity and Inclusion Officer
lor the Philadelphia Police Department and Deputy Commissioner Robin

Wimberly.! Testifying on behalf of the Union were Grievant Cruz and Lieutenanl

! Marant's testimony is located from T:32-84, Wimberly's is located from T:85-168. Wimberty's testimony
fram Mefvin (AAA Case No. 01-19-0002-2849) was admitted into evidence and made part of this record.
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John McGrody - FOP Vice-President.? The parlies provided post-hearing briefs to

AAA on or before July 3, 2023. The record was declared closed on July 24, 2023.

The parlies provided me with the authority to frame the issues 1o be heard
ond decided. [T:7]. Having considered the evidentiary record developed by the

parties in this matter, | frame the issues as follows:

1. Whether Ihe grievance is arbilrable?
2. ifso, did the City have just cause to discharge the Grevani?
If nol, what shall be the oppropriate remedy?

CITED CONTRACT PROVISIONS

ARTICLE XX. DISCIPLINE AND DISCHARGE

A. General
No employee shall be disciplined or dischorged except os
15 consistenl wilh the Home Rule Chorter and the
Regulations of the Civil Service Commission.

ARTICLE XXI. GRIEVANCE AND ARBITRATION PROCEDURE

A. Deflinilion

? The Grievant's estimony is located from T:167-228. McGrody's is located from T:230-233. McGrody's
testimony from Young (AAA Case No. 01-18-0003-1624) was admitted into evidence and made part of
lhis record. [Ex. J-18).



1. Grievances as defined herein shall be imited to contract
violations, disciplinary suspensions, demolions, and
discharges.

B. Slep 1

= % ®

1. The Grievant/FOP must, within thirty {30) days of the
occurrence giving rise to the grievance, or within thirty
(30} days ofter the Grievant/FOP is nofified of the
suspension or discharge, submit the grievance in wrting.

I. Authorily of Arbitrator

The arbilralor selected shall have no authorily to add te
subiract from or in any way aller the terms of this contract.
Acl 111 crbitralion awards or Ihe scale of wages set forth
therein.

[Ex. J-1].



BACKGROUND

Grievant Jesus Cruz had been employed by the Philadelphia Police
Department ["PPD"] as a Police Officer since November 20, 1989. Throughout his
carecr, the Grievant received satistactory ratings and numerous commendations.
[Exs. U-15 & U-16]. Prior fo his separation of employmenl. the Grievant was las]

assigned to the Firearms Identification Unit.

Depariment Direclive 6.10 is entilled “Sociol Media and Networking™.? The
Directive indicales Ihat “"employees are embodiments of [the PPD's] mission™
and, therefore, "[ilf is...essential that each member cccept his or her role as on
ambassador of the department.” [Ex. J-6, p. 1]. The Direclive provides that “each
member must strive to maintain public trust and confidence, not only in his or her
professional capacily. bul also in his or her personal and on-ine activities.” [id.].
The Directive emphasizes that “police personnel are necessarily held to a higher
standcrd than general members of the public, the on-line octivities of cmployees
of the police departmen! shall reflect such professional expeclations ond
standards." [id. at 1-2]. The Directive provides thal "[elmployees are prohibiled
from using elhnic slurs, profanity, personal insults: materal that is harassing,

defomatory, fraudulent, or discriminatory, or other content or communications

* Staff Inspector Francis Healy was involved in the drafting of the Directive. Healy provided testimony
conceening the Directive in Farrelly, AAA Case No. 01-19.0002-2851, Healy's lestimony in Forrelly was
admitted inlo evidence as part of this record. [Ex. J-1 2},




thal would not be acceptable in a City workplace under City or agency policy
or praclice.” [id. al 3], Employees are olso “prohibited from disploying sexually
explicit images. carfoons, jokes, messages or ofher material that would be
considered in violation of the City Police Preventing Sexual Harassment in City

Government," [Id.].

This malier arose afler the Ploin View Project ['PVP"] published a database
of publicly available social media posts made by police officers that, according
o the PVP. “could undemine public trust and confidence in our police™.

hitps:/fwaww.plainviswproject.org/  The published datcbase included social

media posts and comments made by police officers including lhose employed

by the PPD. The PVP posted disclaimers on its website, including the following:

1. Mulliple Meanings

The Facebook posts and comments in this database concem
a variely of loplcs and express a variety of viewpoints, many of
them controversial. These posts were selected because the
viewpoints expressed could be relevont to important public
issues, such os police practices, public safety. and the fair
adminisiration of the law. The posis and comments are open
to various interpretations. We do not know what o poster
meant when he or she typed them; we only know thal when
we saw them, Ihey concerned us. We have shared these posts
because we believe they should start a conversation, not
because we believe they should end one,

The posts and commenis included in the database comprise
portions of a user's public Facebook aclivity, and are Iherefore
nol intended to presen! a complete representation of eoch
person's Facebook presence, or each person’s views on any
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given subject. Inclusion of a parlicular post or comment in this
dalabase is not intended to suggesi that the particular poster
or commenter shares any particulor belief or viewpoint with
any other posters or commentators in the database. Links 1o
the original page from which each post was obtained are
provided so you can see lhe context of the post if you wish,
(Ex. J-7].

The parlies stipuloted to 1he following facls:

. 3gl. Brian Saba, #8791, was assigned to the Internal Affalrs Division

of the PPD since December of 2018.

During his assignment to |AD, Sgt. Saba conducled investigations
of complaints agcinst police employees.

In order 1o conduct invesligations, Sgi. Saba received Iraining
from Ihe Department.

- On June 10. 2019, Sgi. Soba was assigned to invesligate

opproximately 50 to 60 employees who had been idenlified on
the Plain View Project (“PVP") websile. This was part of IAD #19-
1077.

In the course of his investigation. Sgt. Saba leamed that the PVP
conlained Focebook posts from approximately 2011 1o 2018.

The PVP “is a dalabase of public Facebook posts and comments
made by curenl and former police officers from several
jurisdictions QCross the United Stales."
https:/fwww plainviewptojec! .arg/

One of the employees Sgi. Saba was assigned to invesligale was
former Police Officer Jesus Cruz.

This particular case was assigned IAD #19-1077.128.

It was alleged thot PO Cruz used the public Facebook account
wilh Ihe username, " Jesus Cruz.”



10.5gt. Soba started his investigation by visiting the PVP website
where he accessed the Plainview Project Database.

11.Sgt. Saba reviewed a disclaimer ("PVP Disclaimer”] the first fime
he accessed the Plainview Project Dalabase.

12.5gl. Saba printed all of the posts.
13.5gt. Saba did not visit the Facebook page of “Jesus Cruz.”

14.8gt. Saba did not click on any links or videos that may have
appeared within Jesus Cruz's posts.

15.5gt. Saba interviewed PO Cruz on June 12, 2019,

16.PO Cruz was represenied by attormey Danielle Nitli.

17.Sgt. Saba reminded PO Cruz that if he failed fo cooperate or
aftempted lo deceive he would be subject to departmental
discipline,

18.PO Cruz indicated he understood and would cooperate.

19.PO Cruz did cooperate and answered the questions asked of him.

20. During his interview, Sgl. Saba showed PO Cruz a package of 32
pages conlaining 36 posts and/or comments under the Facebook
profile "“Jesus Cruz.”

21.Sgl. Saba gave PO Cruz time o review the enlire packet of
Facebook posts and/or comments and confirmed the PO Cruz
had enough time lo review and initial each page of the
document.

22.PO Cruz reviewed all 36 posts and Initialed each of them.

23.PO Cruz confirmed that he made all of the posts/commenis under
the Focebook profile *Josus Cruz."

24.PO Cruz did not believe that he was on duty at the fime he made
the posls.

25.5gt, Soba asked PO Cruz if Cruz had anything else 1o add to his
interview and Cruz answered, “No sir."”



26.In the approximately 60-65 interviews that Sgt. Saba conducted
relalive to the PVP, Sat. Saba asked each officer the same or
substantially similar questions 1o those asked of Officer Cruz.

27.5gl. Saba did nol ask Officer Cruz tor clarilication as 1o Ihe
substance of any of Officer Cruz's Facebook posts.

28.5gt. Soba did not ask Olficer Cruz why he posted and/or shared
the conlent shown to him during his interview.

29.5gt. Saba allowed Officer Cruz as much fime as Cruz needed 1o
inspect the posts,

30.5gt. Saba concluded his investigation, prepored his findings and
submilled them to his supervisor, Staff Inspeclor Deborah R.
Francis for raview.

31.5gl. Saba did nol contact the Criminal Intelligence Unit of PPD or
social medic tecam for assistance as he believed it was
unnecessary in this investigation.

32.5toft Inspector France reviewed and approved the investigation.

33.1AD sustained a departmental violalion of Direclive 6.10 against
PO Cruz.

34.1AD forwarded ifs investigation 1o the Commanding Officer, Police
Board ol Inquiry for action.

35.At the time he interviewed PO Cruz. the PPD had not yet

evalualed the posls 1o delermine if any might be protected by
the First Amendmenl.

3é6. Accordingly, Sgt. Saba did not advise PO Cruz during his interview
which, If any, posts were unprotected.

37.5g1. Saba did not advise PO Cruz during his interview which posls
the Depariment believed violoted Dir. 6.10.,

38.No one within PPD directed Sgi. Saba to reach a specilic
conclusion.

39.5gt. Saba had not mel PO Cruz before the June 12, 2019 interview.




40.Sgt, Saba did not interview PO Cruz agein thereafter.

41.1n a dolabase published on or about June 3, 2019, the Plainview
Projec! aliributed Facebook posts to PPD Olficer Jesus Cruz

42.0n or about July 10, 2019, the Police Depariment issued a
Statemen! ol Chorges Filed and Aclion Taken against Officer
Cruz, In which the Depariment charged Cruz with conducl
unbecoming a police officer and neglect of duly in connection
with social media posts atlibuled to him by Ihe Plainview Projecl.

43.0n July 17, 2019, then Police Commissioner Richord Ross ordered
Commissioner's Direct Aclion for Officer Cruz's discharge in
connection with both charges described in the Statemeni of
Charges Filed and Action Taken.

44.The PPD was prepared to serve Officer Cruz with a Noftice of Intent
to Dismiss, but Officer Cruz filed for his service pension on July 18,
2019. Consequently, Officer Cruz did not appear to receive
service of the Nolice of Intent to Dismiss.

45 The Nolice of Intent to Dismiss is placed in an officer's personnel
file ond disciplinary record and il remains there regardless of
whether an officer refires within the period of suspension.

46.0n August 15. 2019, the Lodge filed @ grievance ond
subsequently demanded arbitration because “Member Was
Terminated Without Jusl Cause.” The parties stiputaled o the
admission of this document as Jt, Ex. 2.

[Ex. J-13].

Robin Wimberly is the Deputy Commissioner of the Office of Professional

Responsibility. As indicated in the slipulations above, and as confirmed through

the testimony of DC Wimberly during the arbilration proceedings, “[t]he PPD was

prepared 1o serve Officer Cruz with a Notice of Intenl 1o Dismiss, but Officer Cruz

filed for his service pension on July 18, 2019." [Stipulation 44, See T:93]. During the
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arbifralion proceedings, DC Wimberly lestified thal lhe Deparimen! was
prepared fo charge the Grievant with conduct unbecoming ond neglec! of duty

based upon his Facebook posts.¢ [See Ex. J-10].

DC Wimberly testified thot she was part an execulive team consisting of
herself and Deputy Commissioners Patterson. Sullivan, Wilson and Coulter. DC
Wimberly testified thal the execulive team was tasked with reviewing each
individual PVP case to delermine the level of discipline that should be imposed.
DC Wimberly indicated that the cases that the team considered to be the most
cgregious, approximately 20 in total, were ioken direclly up to Commissioner Ross
for Direct Aclion while the other ones went through the reqular PB! process. DC
Wimberly explained thal the team viewed the posls for each ollicer ot “face
value" and did not go to each Facebook page or ciick on any links or videos that
may have been within any of the posts. DC Wimberly testified that the team did
nol consider an officer's performance record or accommodations because “it
would not impac! the negativity and the hatefulness thal was posled and so it
was two sepcerote issues.” [1:95, lines 7-8]. DC Wimberly indicated that the team
did not consider an olficer’s time in service or compare: the posts of one officer 1o

another's. DC Wimberly also testified thal the quaniily of an officer's posts did

* DC Wimberly was designated by the Department “to represent the reasons for the Department’s
dedision to letminale Officer Cruz." [T:125, lines 15-18).
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not factor into the ieam's decision to impose discipline, “but what it did was

solidify our decision." [1:125, fine 6].

The Grievant's dismissal stems from 27 social media posts made from 2015
through 2017 that lhe City concluded were nof protected by the First
Amendment. These posts were admitted into evidence as Joint Exhibit 9. There
are 22 posts in which the Grievant, oftenin response to reports of teroristic aclivily,
made negative, disparaging comments cbout Musiims or the Islamic faith. There
are several posts in which he used profonily and/or suggested the use of
excessive force or vigilontism. Forinstance, in response to a post with the caption,
“BREAKING! This Is the Islamic scum thal killed 22 in Manchester, AND HE WAS
ARRESTED FOR TERROR AND LET GO BY U..", the Grievant wrote, “Tell me again
why Trump is wrong aboul these fucking animals...... and remember these were
young kids he just murdered....." By way of another example, in response to @
post with the caption, “Police say *cround 20’ killed in shoot at Orando nighiclub,
more than 40 laken to local...", the Grevanl wrote, “No.....il"s that fucked up
religion of Islam. Wake the fuck up people”. As for two (2] posls addressing other
subjects, in response fo a caption entifled “Black Lives Thug Tries To Rape Woman,
Husband Beats Him To Death With A Tire Iron" and “NASTY Woman With AIDS->
BITES Police Olficer On Traffic Stop! Exposing Him To DISEASE!", the Grieva ntwrole,

“One less piece of dog shit". In the other posl, Ihe Grievant commenled upon
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the way the Portiand Police Bureau responded to protesters who blocked traffic.

“Thot's how you do it".

With respect lo the Grievant's posls that contain profanity, DC Wimberly
indicated that the Directive prohibits such usage. As to the Grievani's posts aboul

Muslims and lhe Islamic faith, DC Wimberly explained why they are iroubling:

[DC Wimberly, On Direct]

Q. [By City Counsel Wehr]. What, if any. issue did lhe
Department take wilh the lock of dignily or respec! shown
to the faith in those post|[s)2

A. Well, that's concerning for us, because if thal is where - -
that's how you feel, and that's where you stand as far as
ihe Islamic religion is concerned, then how can we, as an
organizalion, believe thal in your dutics, in the discharge of
your duties. Ihal that bias will not come through,

If you have someone that needs some lifesaving help,
that you will not rely on whal you have shown through your
posts, that you hate and degrade so much.

We can't tell people how lo feel obout anything. But
whal we have to do is make sure that as they do this job for
Ihis Department, that if we olready know there's a problem,
we have to address it. And this is extremely concerning.

And | would be concerned if | was a Muslim right now,
and | needed help from somebody who posts things like this,
And they have the ability to have my life or death in their
hands. That's'the concern for the Depariment.

[T:107, line 20 1o T:108, line 18].
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Tuning to the other posts, DC Wimberly teslified that officers cannot
advocate for vigilantism, the use of unnecessary, deadly force, refer to black

males as “lthugs”, or use ofher dehumenizing language.

DC Wimberly concluded that the Grievanlt's character was iredeemable.

She explained the basis for the Department's decision to dismiss the Grievant.

[DC Wimberly, On Direct]

Q. [By Cily Counse! Wehr] Okay. At the conclusion of this
review, did you, personally, feel thal Officer Cruz could no
longer serve as a member of the Philadelphia Police
Department?

A. Thal's correct.
Q‘ - 3

Why - - can you explain to the Arbifrator why Mr. Cruz’s
conduct puts him too far beyond redemplion, such that he
can be remediaied for these sorts of programs and efforts?

A....

The concern when it comes 1o Mr. Cruz is he's first of all,
he's self-identified this hatred towards one specific group of
people.

So the concem for the Depariment to have someonc
who has the power - - as I said before, 1o lake a life, to make
decisions, life-allering decisions for other people, to hate a
certain group of people. that we cannol control it they
come in conlact with anyone who believes in Islamic
religion is too large of a risk for the Depariment to take.
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We are a service-criented organization. We are here lo
service the public, to prolect, honesty, integrity, that's parl
of our code. And none of which, what we just discussed in
his postings, has anything 1o do with Ihat,

| do feel Ihat everyone can feel how they want to feel
about anything, but once they idenlify themselves with
characlerislics that are truly against what we're doing, ond
they definitely have o negative impact, os they already
have, on this Depariment and policing, they should not be
a police officer here.

[T:121, ine 4 through T:123, line 1).

DC Wimberly lestified that she was not aware of any prior reporls of the
Grievant acting in a biased manner towards any protecled class of individuals.
DC Wimberly also testified Ihat she was not aware of the PPD changing its mind
to discharge any of the officers who were 1o set fo receive that penally as a resuli
of the posis/comments published by Ihe PVP once they were served wilh the

Nofice of Inlen} 1o Dismiss and the Suspension Notice.

Leslie Marant has been the PPD's Chief Diversily, Equity and Inclusion
Otficer since April 2022. Marant teslified that in her role as Chief DEI Officer thal
she seeks "to create the most beneficial ecmployee experience for all of our
employees.” [T:34, lines 5-6]. She indicated that "[ijt's not just @ matier of diversity
and representalions, but also for intentional equitable inclusion.” lld. al ines 11-
13]. Marant stated that she is also “respansible for rebuilding community trust with

Ihe Department." [1:35, ines 7-8].
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Marant! testified that she has attended a couple of community events afler
some “well-publicized incidents of alleged racism, based on misconduct or
inappropriate words used by members ol the Police Department.” [1:40, lines 17-
19]. Marant indicaled that there is a lack of trust within the community and
“express concems about the wilingness o work with the Department. despile
everyone's concern about police reform, public safety.” [T:41, lines 9-11]. Marant
stated that when the communily becomes aware of issues of racism within the
Departmen! "[{]here hos been a tendency by the members of the public 1o
express concerns and then impute that behavior, the behavior of one person, to
the Department...[a]nd then a desire fo hold the Depariment's feet to the fire."
[T:43, line 23 to T:44, line 3]. Marant indicated that a swift response from the

Depariment “seem(s] to temper some of the concerns.” [1:45, lines 17-18].

Marant reviewed the Grievant's posts, and her concerns were consistent

with DC Wimberly's.

During the arbilration proceedings, the Grievant festified to the lack of
discipline in his personnel file. his commendations, and Ihe lack of any prior
counseling regarding his social media use. The Grievanl indicated 1hat he has
never been accused of frealing anyone differently becouse of any protected

classification.
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The Grievanl testified that he never identified himself as a PPD officer on
Facebook. The Grievant indicated thal he was not aware that his seltings were

sct so that the public could review his posts,

The Grievani ccknowledged thal he received Iraining on the Social Media
Directive prior 1o making his posts, but he could not recall the specifics of the
fraining. The Grievant recolled being interviewed by Internal Affalrs concerning
his Facebook posts. The Grievant festified that he was asked o review, verily and
sign approximately 36 posts/comments he made on Facebook. The Gricvont
indicated that at the fime of his interview he was not told which of his
posis/commenis violated the Direclive. The Grievant confirmed that he was

given an opporlunity at the end of the inferview to comment but he declined.

The Grievant testified that he volunlarily stopped using Facebook in 2017
because it was "loxic". The Grievant admitted that he should have been
disciplined for the posts he placed on Facebook but he fell that discharge was
excessive given his 30 yeaors of unblemished service. The Grievant testified. “I felt
like | was going to get at least a 30-day suspension.” [T:202, lines 6-7). The Grievant
admilted that his “posts were terible™” bul he “didn't mean it the way il came
oul.” [T:221, lines 1-4]. The Grievanl testified thal he does not hate Musims ond it
was not his inlenfion to attack the entire slamic 1gith. The Grievant staled, "My

posts were aboul the ones that were so called fighting in the name of religion,
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the terrorist ones.” [1:121, lines 10-12). The Grievant recalled receiving mondatory

police department iraining on Radical lslam back in 2008. [See Ex. U-14].

The Grievant does not deny that his posts/comments were inoppropriate,
bul he believes they were often taken out of context and did not intend for his
commentls o be taken literally. The Grievant acknowledged that he sometlimes
commented “in the heat of the moment”. [T:194, lines 7-8]. As to the term “thug™,
Ihe Grievant lestilied that it refers to “jusl @ bully, a person that...has no mindset

of right and wrong." [1:195, lines 4-6].

The Grievant lestified 1o the basis for his decision lo file for his service

pension:

(Grievon! Cruz, On Direcl]

Q. [By Union Counsel Coggiano] Now, Jesus, it's my
understanding there came a fime you filed for your service
pension in July of 20192

A. Yes, ma'am.

Q. Why did you do that al that time?

A. | felt Tike | had no other choice, that | was going fo lose
everylhing - - my pension. | didn't know how I was going o
feed my family. At that fime, [ still had child support.

I panicked, and ljust resigned - - tried to save something.

Q. Why were you afraid of -- what were you afraid, in terms ol
not being able to feed your familye
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Q. Did you know you were going to be fired?
A. Yes.
Q. How did you know?2

A. We went to Ihe FOP, the Fratemal Order of Police, and they
said ihal they gol wind that we're - - the next following day,
| befieve it was, we were supposed to be - - we had to lum
ourselves in and sign our 7518.

Bul before that, |just panicked, And | just said: Let me
go and save my pension, and save - - after 30 years, you
know, | was going to lose everything.

Q. So just so the chronology is clear, you filed for your pension
after that meeling al the FOP?2

A. Yes, ma'am, As soon as lhat meeting was over ot the FOP
with McGrody and McNesby, | couldn't fly fast enough or
run fast enough fo get out of there and go 1o the Pension
Board.

Ijust fell like | was going to lose everything.

Q. And then am | correct that you didn't aclually come on July
19 to receive service of any disciplinary paperwork?

A. No, ma'am. We just came in to the FOP, just to lef us know,
lo break the bad news, we were all su pposed to - - we were
served wilth 7518s.

[1:204, line 2 through T:206. fine 1].

The Grievant conlirmed that he was in a delerred refirement option plan

["DROP"] af 1he time that he filed for his service pension.
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FOP Vice-President John McGrody testified that in the summer of 2019 he
was informed by Police Commissioner Richard Ross, Depuly Commissioner Robin
wimberly. and FOP President John McNesby thal the Department intended on
discharging o group of approximately 15 police officers for their Facebook posts

discovered by the PYP. McGrody recalled meeting with the Grievant:

[McGrody, On Direct]

Q. [By Union Counsel Cagglano] And do you recall sitting here
today, whether Officer Cruz was one of Ihose officers?

A. Yes,

Q. Okay. And do you recall whal, if anything, you said to him,
specifically?

A. | remember telling him about the - - what would happen in
Internal Affairs, what the grievance and arbitration process
locked like.

And because of his years of service, we had o briel
discussion about the pension. Because he had over ten
years of service, and he had attained Ihe minimum pension
age, he had the wherewithal to immediately collect the
pension without a deduction in his monthly pension ot the
time.

Q. Did you communicate to him what level of discipline he was
going to receive?

A. Yeah. |lold the officer. along with others, that he was going
io be lerminated ond separated from the Police
Depariment.

| told them they were going to receive 30 days with
intent to dismiss, but for all intents and purposes, their pay
and their employment with 1he Police Department would
end on the day that they were going {o be terminaled.
My recollection is it was July 19.
[T:232, line 5 through T:233, in¢ é].
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SUMMARY OF THE ARGUMENTS

The City's Posilion

The City contends that the Union's grievance is not arbilrable. The Cily
maintains that the Grievant was never discharged from his position because he
volunicrily retired Irom the PPD before the City formally terminated his
employment. The Cily contends that “ltlhe Union’s grievance is, therefore, a
nullily and not arbilrable because the parties' CBA does not permit gricvances
over prospective or potenlial actions, ai least in porl o avoid fruilless grievances.,”
[Cily Brief, p. 27]. The Cily submits thot a nofice of infent to impose discipline docs
not equate fo the “actual imposition of discipline” which is required for a
grievance 1o be filed. [ld.]. The City emphasizes that the purpose of providing
nalice prior to dismissal is "{o provide lhe affecied c¢mployee an opportunity to
change his employer's mind and stop his termination."” [ld. at 28). The City poinls
oul that “the Cily remained able to change its mind until it implemented the
Grievant's discipline and dismissed him." [Id]. Yel, the Grievant voluniarily chose
not to porticipale in the process. The City submits Ihat whelher the Grievani
would have been discharged had he fully parficipoted in the process is

speculative,
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The Cily contends that the grievance is not arbilrable because the Union
expressly grieved the Grievant's dismissal rather than his voluntary retirement. The
grievance, therefore. must be limiled to the dismissal that never occurred. The
City submits thal a retircment is neither o dismissal nor an expressed form of
grievable discipline under the parties’ Agreement. The City maintains that the
Union cannot be permitted to expand the type of actions thatl are grievable

under the Agreemenl.

Based upon the above. and the entire record, the City contends thal the

grievance is nol arbitrable and must be dismissed.

The City submits that in Ihe event the grievance is determined fo be
arbitrable thal 1he traditional seven (7) factors of just cause support the City's
decision fo dischorge the Grievont for his reprehensible Facebook posis and

comments:;

Over a span of years, the Grievant publicly made a series of
inflammatory Facebook posts and comments vililying Musfims,
celebrating extra-judicial violence and the use of police force,
and using offensive, racially-charged language. The
Grievant's posts demonstrate how litlle regard he has for the
communities and individuals he swore o protect and serve: his
primary responsibility as a member of the PPD.

The parties ogreed thot, pursuant to the relevant
coniraclual provisions, [{jhe Grievanl's dismissal must be
supported by jusl cause. The seven factors of just cause ore
whether (1) there was notice of the possible or probable
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discipfinory conseguences of the conduct: (2} the work rule or
manageriol order is recsonably reloted 1o the orderly, efficient
ond safe operation of the employer's business and lhe
performance properly expected of the employee: (3) the
employer conducted an investigation to determine if the
misconduct occurred; (4) the investigalion was fair and
objective; (5) whether substantial evidence or proof supported
Ihe finding of misconducl; {6) the employer applies its rules,
orders, and penalties fairly and without discrimination to all
employees; and (7] the discipline is proporionate to the
olfense and employce'srecord. American Fed'n of State, Ciy.
& Mun. Employees, Disl. Council 88, AFL-CIO v. Cily of Reading,

130 Pa. Cmwith. 575, 582, n. 3 {1990).

[City Brief, pp. 30-31].

With respect to the first factor, whether there was notice of the possible or
probable disciplinary consequences ol the conduct, he City indicates that the
Grievanl was fully aware that he was subject io the Disciplinary Code contained
within the Agreement, had a duly to abide by the social medio policy in Direclive

4.10. ond could be subject to discipline for disregarding his responsibilitics.

As to the second faclor, whether the work rule or managerial order is
reascnably related fo the orderly, efficient, and safe operalion of the employer's
business and the performance properiy expected ol lhe ecmployee, the City refers
to the core values of the PPD: (1) honor; {2) service; and (3) integrity. As outiined
in the Disciplinary Code, the Cily emphasizes the importance of having a
successlul relationship with the citizens of and the communities within the City of

Philadelphia. The City submits that the testimony of Staff Inspector Healy, DC
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Wimberly, and Chief DEl Officer Marant established the relationship belween
Directive 6.10 and the Depariment's mission, and the negative issues that arise
and must be addressed by such Facebook posts and comments made by the

Grievant.

Turing to the third, fourth, and fifth lactors, whether the employer
conducted on invesligation to determine if the misconduct occurred, the
investigation was foir and objective, and whether substantial evidence or proof
supported the finding of misconducl, the City contends tha! Ihe evidence shows
that “Sgt, Saba conducted a thorough, foir, and objective investigatlion into the
Grievani's misuse of social media, an investigalion that resulted in the Grievanl's
unqualified admission of misconduct.” [Id. of 34]. Moreover, the Grievant was
given ample opportunity to review his posls and comments and “lo explain or
contextualize” them. [id. ot 35). The Cily emphasizes that the Grievant "declined
to provide any elaboration.” [fd.]. Addilionally, the City submits that the Union
oroduced no evidence of bios, no evidence of other documents that should
have been reviewed and were not, no evidence of any witness who should have
been interviewed and was nol interviewed, or anylhing else to impugn Sgl.

Saba's investigation.” [id.].

Shifting the focus to the seventh foctor and the penally of dismissal that the

City imposed upon the Grievant, the Cily contends that the Grievant's egregious
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course of conduct was in direct violation of Section 1-§021-10, which includes a
penalty of 30 days or dismissal. The City mainiains thal the Grievant disregarded
his responsibilities as a police officer, The City ciles fo numerous examples out of
the 27 Facebook posts af issue in this motter to support its posifion that “ihe
Grievan! engaged in abhorrent hate speech” and “used dehumanizing
longuage, such as ‘animals’ in reference to Musiims or other minorities.” [id. ot
36]. The Cily submils thai the Grievanl's “excuses at the hearing in this case
claiming that he does not hate Muslims, just terrorists...ring hollow...." [id. at 41].

The City's brief provides the following support for ifs position:

The Grievant unequivocally admitted to the heinous
nature of his posts af the hearing in this case. When confronted
with his Focebook posts, he slated that he was “disgusied” by
his posts, describing them as “lerrible™ and “nasty”. Cruz Tr. a!
p. 223:4-13. He admilted that he understands how someone
would draw the conclusion thal he had on animus lowards
Muslims based on his posls, slating, “l would come to that
conclusion. Yes." Ild. at 219:12-18. He cppreciated thal
offensive conducl—such as his—by an individual police
officers gels imputed lo the entire department. Id. ot 223:13-
24_He even admilled that he understood why the Depariment
would no longer want him to serve on the force. id. ot 224:4-
10.

There is no redeeming the Grievan! os @ member of
Philadelphia Police Department. His comments were so cleatly
disciminatory and hateful in nalure that the police
Department had no option but to terminate him, as he could
no longer serve in his role os a public facing member of the
Philadelphia Police Department.

Philadelphia's citizens come from every walk of life and
represent the diversity of the United Stales: they are Christians,
Jews, Muslims, Buddhisls, and atheisls; they can trace their
families back fo indigenous people or are first-generation
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immigrants, seeking America's promise of opportunity and
equality; and they. like every other person in this country, have
a constitulionally-protecied right to protest the government,
no maller where they foll on the political spectrum. The
Grievant's posts demonstrate contempt and bigotry for
members of the communily that he is swom to protect. No
police officer is hired to simply protect and delend those like
themselves; they have a greater, and for nabler, mission: 1o
protect even those they disagree with, and to treat all citizens
wilh dignity and respect. The Grievant has shown himseif fo be
unwilling 1o carry out that mission and unworthy of the honor of
calling himself a Philodelphia police officer.

The Philadelphia Police Department issued a penalty
proportionate to the Grievant's misconduct. Nothing in his
personnel file could possibly mitigale the domage done to the
Police Department and the communities it serves. He
demonstraled a complele disregard for his responsibilities as o
Philadelphia Police Officer lhrough his public expressions of
hateful, bigoted rhetoric. Termination waos the only appropriate
remedy in light of the Grievant's egregious course of conducl,
and the damage to the community trust couse by hisintolerant
and indelible Facebook content,

[City Brief, pp. 42-43].

with respect 1o the sixth factor, the Cily contends thal if “applied ils rules.
directives, and the bargoined-for Disciplinary Code fairly and without
discrimination in both issuing disciplinary charges and administering the penalty
associaled with the charges." [/d, ot 44]. The City emphasizes that the Grievani
“oven admilted that he understood why the Department maintains that he [is]
no longer fit 1o serve.” [id.]. The City stresses thal this matter mus! be reviewed

and considered on ils own rather than other inslances in which police officers

were disciplined for social media posts and comments:
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The union makes a misguided atlempt to identify whaot it
contends are comparators but fails to recognize critical
distinclions between lhe Grievont and olher employees
disciplined lor misusing social media. First, he conduct
commitied by these alleged comparators varies greatly in the
number of posts and the ambiguity and offensiveness of the
language used in each post, None of these alleged
comparators authored as a prolific volume of violative posts
that were not prolected by the First Amendment as the
Grievant. Each of these alleged comparator instances
required the same nuanced analysis by the Police Depariment
thal was afforded to the Grievant. Ultimately though. those
cases are nol before this arbitrator. While the Union here may
ottempl to debate whether these alleged comparators also
deserved to be terminated, Ihere is no doubt that the Grievant
did.

Additionally, based on previous Plain View Project
discipline cases between the parties. the City assumes that the
FOP will improperly suggest thal this arbitralor adopt the
findings of previous arbitrators that have reduced terminations
to suspensions in their arbitrotion awards. The decisions made
by other arbitralors in other “just cause” cases, with dilferent
facls, testimony, end mitigaling faclors are noft binding or
precedential. This is not a case alleging a violation of a discrete
contract provision that has been analyzed in previous arbitral
owards, upon which the perlies have relied. Thereis no dispule
in this case about the elements of just cause; there is no
question as fo what slandord any arbilrator should apply. The
task of each arbifrator is to rule on the evidence before them
in a particulor case. The testimony and evidence in the cases
involving discipline stemming from the Plain View Projec! has
vaned. Whether parficular Facebook posts violale depariment
policy, whether the Grievant lully comprehends the gravily of
his posts, whelher the Departmeni’s determination was
reasonable under the circumstances, whether ihe penaity was
appropriate — all of thesc are matters for this arbifrator to
determine.

The parties have a history of citing to other instances of
discipline when arguing proporlionality, bul other arbilration
awards are not relevant 1o Ihe Arbitrator’s determinalion as to
whether Ihe instance termination was supporied by just cause.
While Ihe City disagrees that the alleged comparators raised
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by the FOP—in exhibits U-2 through U-14—are appropriately
similarly siluated or establish that the Grievant was unfairly
disciplined, the City agrees that il bears the responsibility {o
issue discipline consistently and submils that it has done so in
this case. However, the Arbitrator here is not obligated to
adop! the opinion of other arbilrators in their subjective
evaluations ol different sels of facts. The City asks Ihat this
arbitrator use his discrefion, rather than mechanically apply
the determinations of other arbitrators in other cases.

The question before this arbitrator is not @ complicaled
one: Did the City's dismissal of the Grievant violate the CBA?
The tocis of this cose are clear and calmost enfirgly
unconlested. The depariment maintcined a policy on social
media use; the Grievant repeatedly and admittedly violatled
that policy: the City disciplined the Grievant for violalions of
Ihe policy within the colleclively bargained penalty range lor
his offenscs. The fact that the Grievant expressed contrition al
orbitration or thal he haod an otherwise salisfactory
performance record does not change the fact thal the
Depariment maintains the authority to discharge him for the
policy violations he admittedly committed. An award in this
case that reduces the Grievant's discipline would fall afoul of
the ullimate queslion before this arbitrator, which is whether
ihe City lacked the discrefion and outhority 1o take the action
il took. The facits of this case clearly eslablish thal the
Depariment not only had the authority but the obligation o
the cilizens it serves and the honorable men and women thot
wear PPD badges everyday to remove the grievanlt from its
ranks.

The Grevant was trealed faily and was not
disciminated against. His extraordinarily egregious conduct
necessitated a penalty ot lhe upper end of the bargained for
range: terminalion.

[1d. at 44-46].

Finally, Ihe City argues that in the event that the Arbitrator reinstates the

Grievant "he is not enfitled to backpoy beyond his DROP dale.” [ld. at 46].
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For these reasons, and Ihe entire record, the Cily contends thal it had just

cause to dismiss the Grievant, and requests thal the grievance be denied.
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The Union's Position

The Union contends that the City has not mel its burden to prove thal the
gricvence is nol arbitrable. The Union mainlains thal it grieved the discipline that

the City imposed upon the Grievant:

__there is no dispute in this case, nor can there be, that thal
the FOP in foct grieved Officer Cruz's discipline. Ex. J-2, J-3. He
was, in fact, disciplined, os the disciplinory charges were
drafted and signed and the decision to discharge him was
unequivocally made and communicated to him. See Ex. J-10:
Tr. 128-29, 130-31, 204-06, 232. The PPD was prepared lo serve
Officer Cruz with the charges. Ex. J-13 at 144, Morcover, the
Deputy Commissioner has teslified that such decisions are
unequivocal- once the PPD issues the charges and nolice of
intent to dismiss if does no! change its mind. Ex. J-14 (1. of
wimberley] al 197-98; sce also, Tr. 147 (contending the
gricvan!'s character was irredeemable]. The Depariment
places the Notice in the personncl file of the at-issuc officer.
where it remains. See Ex. J-10 at 1; Ex. J-13 at 145, Thus, the
Lodge's grievance is arbitrable.

(Union Bref, pp. 13-14].

The Union submils that the Grievant's decision 1o file for his service pension

does nol alter the fact that he was disciplined by the City:

The fact that Officer Cruz thereafler filed for his service
pension is irelevant fo the question of arbitrability. Officer Cruz
filed for his service pension with the knowledge that the PPD
had decided to discharge him and because he fell he "had
no other choice" in order lo continue to support his family. Tr.
204. The CBA not only permils lhe Lodge to grieve the City's
actions here, it also does not preclude officers from mitigaling
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their damages as a result of such discipline; in focl, well-
established labor law principles require grievants to mifigale
daomages susiained as a result of a discharge or suspension
from employment.

[Id. at 14].

The Union emphasizes that two (2) other arbitrators have previously concluded
under similar circumstances that the grievances were arbilrable. [See FOFP Lodge
No. 5 & City of Philadelphia, ([McCammilt), (Brown, 2021 ): FOP Lodge No. 5 & City

of Philadelphia, (Young). (Reilly, 2022).

Based upon the above, and the entire record, the Union contends thal the

grievance is arbilrable and must proceed 1o be heard on its merils.

In addressing the merits of the grievance, the Union references the
fradilional seven (7} factors of just cause. The Union contends lhat the City

violaled the test in four (4) ways:

-..{1} The Depariment failed to put Officer Cruz on nofice that
he might be terminailed for his Facebook posts under the
Directive and failed to provide him with sulficient training on its
cxpectatlions; (2] the Departmeni failed to complete a fair,
thoraugh, and imparlial invesligalion and failed to asceriain,
before disciplining him, whether Officer Cruz was guiity of
violating any work rule by oblaining sufficienl evidence of
Officer Cruz's quilt; (3) the Department failed to discipline
Oflicer Cruz consistent with other officers who engaged in
substantially-similar conduct; and, (4] the Depariment failed to
impose a penally proportionate 1o Olficer Cruz's actual
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conducl considering his excellent work record and olher
mitigating factors.

[Union Briet, pp. 17-18].

The Union points out that *[s]everal other arbitrators hove agreed that just cause
for discharge was lacking in nearly idenlical cases involving officers discharged

in {he wake of the Plainview Project.” [id. ol 18].

With respect to nofice, the Union contends thal the City failed to provide
the Grievant with adequate training regarding off-duty social media use. The
Union points oul that given the lack of training that hundreds of officers were
sunclear" "where the line is between protected specech and speech that violates
the policy....” [td. at 20]. The Union submits that the training provided in 2011 was

deficient:

Significantly, the 2012 training contained guidonce on
ihe limits of First Amendment speech, See Ex. J-12 at 126, While
ilis not disputed that the Depariment promulgaled its Directive
in opproximately 2011, and while the Direclive does explicitly
prohibit cerlain types of social media activity for police
officers, the PPD failed to irain Olficer Cruz on the Directive
prior ta the summer of 2019. Tr. 181-82, 184. This failure is
significant, since Officer Cruz benefited from the belcled
fraining provided to himin 2019, noting that it taught him about
the abilily fo make his account privale and to be cautious
about the content of posis. See Tr. 182.

[Union Brief, p. 20].
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The Union maintains Ihat Ihe City also “failed to pul officers on nolice that
severe discipline would be imposed for Directive violalions." [td. at 21]. The Union
emphasizes thal prior 1o the PYP there was not a single instance of the Cily
dismissing an officer for violaling the Direclive. The Union points out that given the
lock of investigation of social media prior to 2019 that “officers ike Officer Cruz
were lelt to their own devices and were given a false sense of securily that their

ofl-duty social media aclivily was accepiable." (Id.. looinote omitted].

Laslly, with respect to notice, the Union indicates thal “Officer Cruz's 30-
year career was cut shori for years-old conduct, on a platferm no longer in use
by Ihe grievant, beloledly packaged and presenied as a serious violation, al a
time when he had no opportunity to course correct or respond 1o training or

counseling.” [id. at 21].

Turning to fhe investigation. the Union cantends thal “[tlhe Department
failed to complete a fair, thorough, and imparlial Investigalion ond failed {o
ascertain, before disciplining him, wheiher Officer Cruz was quilty of violating any
work rule by oblaining substantial evidence af his quill." [id. at 22]. The Union
points oul that the Department's investigotion was nothing more than a 6&-minute

interview of the Grievan! during which he accepled responsibilily for the posts:

The Depariment’s invesligation was wholly inadequate to
cstablish just cause. The PVFP websile includes a prominent
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disclaimer which specifically states that its content is subject to
multiple interpretations, and that the PVP does not know what
a posier may have mean! or whether the posts occurately
reflected the poster's views on a particulor issue. See Ex, J-7.
Despite this, the Department never asked Officer Cruz for any
form of clarification or for any explanation regarding his social
media aclivity. Ex. J-13 at 1927-28; see Tr. 184-85. In fact, Officer
Cruz's |A invesligalor never reviewed the arlicles or vidcos
referenced in the offending posts. Id. af 114, Indeed, Officer
Cruz was unoware which of the approximalely 27 posis
attributed to him by the PVP the Department discharged him
for until after the decision was made to terminate him. See Tr.
186, 188-89.

[Union Briel, p. 23].

The Union does not dispule that the Cily provided the Grievant with an
opporlunity to clarify his posts, but it emphasizes thot it is the Cily that bears the
burden of proving just cause. The Union submits that the City's assumpfiions about

the several of the Grievant's posts musi be disregarded:

_..Ihe Arbilrator should not permit the City to shift ifs burden of
proof onto the grievani by placing an affirmative obligation on
him to explain the meaning of his speech in his 36 posts in cn
invesligatory interview. at a time when the City had not yel
made any conclusions that Officer Cruz violaled any
Department policies whalscever. The Depariment’s failure to
conduct even a rudimentary invesligalion into what Officer
Cruz mean!, the underlying content he commented upon,
and why he shared ond commenied upon the at-issue
content renders the City unable to meet ils burden. See Ex. J-
13 at 127, 28, 35-37. Accordingly, to the extent that Officer
Cruz's posts had ambiguous meanings, the City cannot meet
its burden of establishing a violation of the Direclive.

[Union Brief, p. 24].
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With respect lo the posts that the City claims express anti-Muslim senliment,
the Union points out that *much of [the Grievant's] commeniary was a reaclion
lo the offensive and often violen! content being reported on or referenced in an
arficle or os an on-going currenl event,” [Id]. The Union emphasizes that Ihe
Grievant was adamant thal “his focus was on violen! criminals or terrorisls = not
Muslims."  [id.]. The Union submils that when these posls are “properly
contexlualized as referring fo radicals with violent ambitions”, they are also
consistent wilth the training that the Grievani received through the PPD in 2008

regarding Radical Islam. {ld. al 25).

Regarding the other posts for which the Grievani was discharged, the Union

explains how Ihe City either took them out of context:

...the PPD made assumptions that the grievan! was supporlive
ol violence and look his comments oul of contexl. For
example, in one pos! (Ex. J-2 at 27), Officer Cruz merely posted
aslalement and a video saying “that’s how you da it" to a Fox
12 video relaling fo police respanse to profestors in Oregon.
He explained Tr. 196-98. In another, Ex. J-9 at 25, Officer Cruz
explained his comment, “That's absalutely righl..." was simply
meant as in support of law enforcement. Tr. 194.

The remaining posts identified by the PPD as forming the
basis for discharge can all be characterized as hyperbolic
expressions of Officer Cruz's polifical opinions or venting about
homific acls.  None of these should be taken as literal
incilemenls to violence or otherwise read into. See e.q.. Ex, J-9
ot 20 {reacting to article about PPD officer injured in assaull):



at 22 (reacting to arlicle about man who altempted to rape
woman); [footnote omitted]® see Tr. 193-95,

[Union Brief, pp. 25-26).

The Union also contends that the City punished the Grievant more severely
than olher employees with similar violations of Ihe Directive. The Union's brief

draws @ comparison to other officers who were disciplined:

Officer Cruz's discipling was unfairly harsh in comparison
o other officers involved in the PVP, as well as other non-PVP
social media-relaled disciplinory matters. Four officers
implicated in the PVP—Amato, Cain, Green. and Cpl.
Grandizio—all received Conduct Unbecoming charges for
their PVP posts, just like Officer Cruz. Yet, all four officers
received 30-day suspensions (and a disciplinory lranster, in Cpl.
Grandizio's case) instead of discharge. See Ex. U-2 through U-
9. A fair review of lhe posts at issue for each of these other four
officers show they are arguably more egregious than those
made by Officer Cruz. Se¢ Ex. U-3. U-5, U-7, U-9.

For example, Officer Cain commented on a Fox news
report: “What did they think would've happened when they
releosed a bunch of sword swallowing, Goat F'ing ragheads
ihot already altacked Amercans2..” Ex. U-5 at 1. Olher
comments and posts by Officer Cain arguably relate o
Muslims and/or contain profanity and references o violence.
See Ex. U-5. Officer Green's 10 acfionable posts cllegedly
violated the Direclive by supporting viclence, in the same
manner Ihe Cily contended several of Cruz's posts did. See Ex.
U-8, U-9. Officer Green's 30-day suspension was further
mitigoted by a labor arbitrator, who found thal the City had
cstablished just cause for only a 5-day suspension. See City of

Philadelphia_and FOP > 5 (Green, Suspension] (Brown,
2022) (ottached as Appendix H).

% [Union Briel footnote 6] Officer Cnuz also clarified that his understanding of the word "thug” used in the
title of an article he shared is akin fo "bully.” Tr. 194-95.
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By way of tunher example, Officer Amato was ciso
charged with Conduct Unbecoming and Neglect of Duly for
four posls atiributed to her by the PVP dalabase, See Ex. U-2
(posting under the username “Yo Stulf"), One of the comments
for which she received discipline was o December 1, 2015
comment. apparently in reference to Muslim refugees, siating
“[s]end Ihese ungraleful fucks back. Fuck them." See Ex. U-2 at
8. Officer Amalo nevertheless received a 30-day suspension.
Seg Ex. U-2 al 1. She was not lerminated despite the fact that
she, unfike Officer Cruz, had previously been disciplined for
violating the Directive. See Ex. U-1.

Similarly, Cpl. Grondizio's aclioncble posts also
reference Islam. See Ex. U-4, U-7. While the Department issued
her a 30-day suspension and a disciplinary transfer for her PVP
posls. her discipline was mitigated to a 15-day suspension
because “...the Department has not been consistent in the
level of discipline imposed for violations of its Social Media
Policy.” See City of Philadelphia and FOP Lodge 5 (Grandizio,
Suspension & Transfer] (Reilly, 2022} at 30 (oltcched os
Appendix ). In so deciding, the Arbitralor specifically pointed
to, amaong others, Officer Amato's one-day suspension in 2017
for her violations of the social medio policy “which included 40
offending posts laced with profanily and offensive content
thal maligned the Cily's moyor and responded to other
posters with racially harassing and threatening remarks.” |d. ot
3.

The PPD waos unable to offer any cogent explanation for
why Officer Cruz was deemed iremediable. while Amato,
Grandizio, Green, and Cain were given an opportunily lo
correcl their behavior. Tr. 149-51 {Dep. Wimberley teslifying her
responses as to Officer Cruz on this point were the same as her
testimony in Sgl. Melvin's case); see also. Ex. J-14 ot 209-214
(admifling there was no rationale for different trectment of
discharged olficer than Amalo, Grandizio, Green and Cain's
suspension beccuse the PPD failed to compare conduc! and
discipline amongst olficers]; Ex. J-14 al 191 (admitling PPD
folled to compare discipline assessed to other officers].

Numerous other officers identified by the PVP received
even less discipline. LI. Seaon Dondridge received only a 1-day
suspension for four PVP posts in which he appears lo mockingly
usc ebonics with references lo “ghelloism™ and “Gheltology.”
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among olther comments. Ex. U-12. Al least eight other PPD
employecs received written reprimands in liev of more severe
punishment for Iheir posts from the PVP dalabase. See Ex. U-13,
U-14. In addition, unlike Officer Cruz, eighl officers were given
Ihe benelit of a PBI hearing with respect to their own PVP
disciplinary charges, and none received any discipline. Ex. U-
18: Ex, J-15 ot 137-49 (1. of McGrody describing PBI process for
PVP and explaining Ex. U-18). Even cpart from PVP-specific
discipline. the Deportment also issued a 12-day suspension 1o
Olficer Hung Nguyen for posting a photograph of himself on
social media In blackface. Ex. U-10.

The Department’s conduct with respect to giving many
of the olher officers lesser discipling and @ meaningful
opportunity 1o correct their behavior belore imposing severe
discipline is consistent with the Contract and ils policies. The
problem lies not with the choice to give them progressive
discipline, rather, the Departiment's inconsisient freatment of
Officer Cruz, who had no prior discipline on the Directive and
made posts that were arguobly less inflammalory or
comparable to the above, and yet received industrial copital
punishment as a penolly.

It is anticipated that the City will rely upon the Farrelly
Award, supra, as though reinstatement of Officer Cruz would
somchow be inconsistent with thal decision. In contrast, a
decision sustaining the Lodge's grievance here would be fully
consistent with Farelly. as well as those issued on the merils in
Eenico. supra, McCommilt, supra, Palma, supra, Young. supra,
and Miligan, supra. In Farrelly, the arbitrator’s decision largely
turned on Arbitrator Brown's finding that Farrelly's character
was reflected in his posts. Id. at 61-62.

In confrasi, the Fenico. McCammilt, Young, Miligan,
and Palmg decisions cll resulted in decisions fo miligote
discharges to 30-day suspensions, A fair look at these cases
supports a finding that Officer Cruz's conduct was more akin
lo these gricvants, al a minimum, ond to ihose officers
described above who received only 30-day suspensions or less,
All of these officers posted on the same topics and in the same
manner as the grievant. See, e.g., McCammill al é-16 (posts
involving alleged anli-Muslim sentiment, omong others]:
Fenico at 5-8 (posts involving alleged anti-Muslim sentiment,
emong others); Young at 34-49 {posls involving alleged anti-
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Muslim sentiment); Palma af 8-9 (posls ostensibly supporling
violence, among olhers); Miliaan al 4-5 {posis osiensibly
supporting violence, among others).

While it is anlicipated that the City will argue Officer Cruz
had more at-issue posts than the officers who were reinstated,
that is not o legilimale basis upon which to differentiote
among the officers for purposes of discipline. This is particularly
frue where the PPD admittedly did not consider the amount or
quantily of the posts in deciding who would be discharged
and who would not. Tr. 147-48. Nor was thal the deciding
faclor in the oforementioned cases that ordered
reinstatement with a mitigated penally; the arbitralors in those
cases reinstated in lorge and relevant parl because of the
City's failure to dole out discipline fairly and consistently and
related concerns about the failure lo consider these officers’
lenglhy and largely unblemished work records. See, eq.

Milligan al 13-14; Palma of 23-24; Young at 41-42; McCammitt
at 32-33; Fenico at 33-34.

For all Ihese reasons, the City has not demonstraled that
there was just cause for the discipline imposed, even if the
Arbitrator finds that some of Officer Cruz's posts violaled the
Directive.

[Union Brief, pp. 26-30].

Loslly, the Union conlends that the City did not adhere to the concept ol
progressive discipline by dismissing the Grievant in his first Instance of violating the
Cireclive. The Union emphasizes thal the Grievant was a 30-year employee with
excellen! service and no prior discipline at the fime he wos discharged.
Moreover, the Union submils that the record does not support a finding of bad
intent. The Union poinis out that the Cily acknowledged thal it did not consider
fhese factors. The Union siresses that the Grievant has proven himsell fo be

remediable as he expressed sincere regrel for his actions, he took it upon himsell
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in 2017 to stop using Facebook and has never “even accused of Irealing
somecone differenily because of their religion (or other prolecled category), let

alone proof that he actually engaged in such behavior." [d. at 33].

For these reasons, and based upon the entire record, the Union requesls
that the grievance be sustained, that a make-whole remedy including lost wages
and overtime opportunities be granted, thal the Grievant be reinslated
expeditiously, and any other relief the Arbifrator deems appropriate. The Union
request that the Arbitrator retain jurisdiction over the remedy and “lhe impact, if
any, of the Officer's participation in the Deferred Retiremen! Oplion Program

(“DROP") on the remedy requested.” [ld. ot 34].
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DISCUSSION

I have carelully considered all of the arguments ond evidence submilied

into this extensive record. 1 will first address the issue of whelher the grievance is

arbilrable,

The issue of arbitrabilily was addressed by Arbilrator David J, Reilly in Young
and Arbitrator Timothy J. Brown in McCommiit. In each case, lhe arbitrctor
concluded that the Union's grievence was arbitrable. Al ihis point, the parties
are familiar with the basis for cach arbilrator's decision. | have considered the
facls ond circumstances that led Grievant Cruz 1o file for his service pension and
conclude that they are substontially similar to those encountered by Corporal
Young and Officer McCammitt. | conclude thatl Ihe orbitralors' well-reasoned
decisions are persuasive, and | do not find sutficient grounds for rendering an
award that is inconsistent wilh them. Put simply, the Union's grievance os to
whether the City had just cause to discharge the Grievant is arbilrable and will

proceed to be heard on its merils.

I now turn to the issue of whether the City had just cause to discharge the
Grievanl. The Cily has the burden lo prove thal it had just cause to terminote the

Grievant's employment. The Grievani is charged with conduct unbecoming a

* I refer you to Young at pp. 20-31, and McCammitt (Arbitrability) al pp. 10-13.
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police officer and neglect of duty in connection with social media posis
aliribuled 1o him by the Plainview Project. The Disciplinary Code defines
“conducl unbecoming" as “any incident, conduct. or course of conduct which
indicotes thal an employee has fittle or no regard for hisfher responsibility as @
member of the Police Department.” [Ex. J-1, Section 1-§021-10]. The penalty for
a list offense is a 30-day suspension or dismissal. [id.]. The Disciplinary Code
defines "neglect of duty" as “failure to comply with any Police Commissioner's
orders, directives, memorandums, or regulations; or any oral or writien orders of
superiors.”" [Ex. J-1, Section 5-§011-10]. The penalty for a first offense ranges from

a reprimand to o §-day suspension. [id.].

In addressing the Union’s grievance involving the discharge of Corporal
Thomas Youngq, Arbilrator Reilly eloquently addressed how Departmeni's
Direclive 6.10 was reasonably relatled to the orderly, efficient and safe

administration of its low enforcement mission:

There can be no dispute that the Cily's Police
Department has a legitimate interesi in setting stondards
governing the off-duty conduct of its officers. Indeed, its
obligation to maintain 1he public's trust in effectively fulfiling its
mission commands os much. In setling such expectalions, il
may properly hold its officers as members of law enforcement
to a higher standard than opplied to the general public,
consistent with ils core values of honor. service and infegrity.
[Citation omitted].

For this reason, conducl thal undermines public
confidence in an individual officer or the Department in
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gencralis an appropriate subject to be addressed. Plainly, ihe
scope of such conduct extends to social media use. The need
is obvious. Social media posts have the potential to reach a
very wide audience, and, as such, when improper, their
negative impact can be far ranging and severe. Such effect
was evident from the release of the Plain View Project’s
dolabase of posts from members of law enforcement,
including 325 of the Department's officers.

Consequently, | am satisfied thal the Department's
Directive .10 is reasonably related fo the orderly, efflicient and
safe administration ol its low enforcement mission. To that end,
ihe Policy proscribes, among other matiers:

using ethnic slurs, profanily, personal insulls; material

that is harassing, defamalory, fraudulent, or

discriminatory, or other conlent or communications
that would nol be acceplable in a City workploce
under Cily or agency policy or praclice.

[Citation omitted].

An officer who breaches the standards set by Ihis
Directive can and should expect that discipline will follow.

[Young af pp. 31-32].

I have given due consideralion o Arbitrator Reilly's analysis above and conclude

Ihat it applies equally 1o the grievance concerning Grievani Cruz.

As indicated above, the parties provided extensive arguments in supporl
of their respective positions. This said, the focus of my discussion goes 1o the sixth
and sevenlh factors of the just cause analysis: whether the employer applied its
rules, orders, and penalties fairly and withou! discriminalion to all employees; and

whether the discipline is proporlionale to the offense and cmpleyee’s record.
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With respect to Grievant Cruz, his use of profanity in his Focebook posts and
commenils violated ihe Direclive. Moreover, | am persuaded thal his posts ond
comments on several occasions, notwithstanding that they might be subject to
ambiguity, can reasonably be interpreted as being demeaning and disporaging
towards individuals wilhin protected classes. Put simply, the Grievant's Facebook
posts and comments cannot be condoned, and they serve as a legitimalie basis
for the Cily's decision to discipline the Grievant. However, the parties’ Agreeme nt
and the concept of just cause require that discipline be progressive ond
corrective, ralher than punitive, in nature. There is undisputed evidence thal
shows lhe Cily did not consider the Grievant's work history prior lo making its
decision to discharge him. As discussed above, the Grevanl had been
employed by the PPD since November 1989 and received satisfactory ratings cnd
numerous commendalions throughout his career. Nolably, there is nothing in the
record fo suggest or show that the Grievanl! lailed to perform his dufies to the
detriment of any Philadelphia resident. Moreover, the City did nol make any
comparisons of the Grievant's misconduct to prior incidents in which officers
violated the Directive. It also did not drow any comparison to the discipline

imposed upon olher officers implicated in the PVP.

| have independenlly reviewed Ihe cvidence in this matier. | have also
considered the penallies that the City imposed in other PVP cases including but

not limited to the discipline that was addressed by the arbilrators in Famelly,
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fenico, McCammitl, Young, Milligan, and Palma. | have also faclored in the
Grievanlt's unblemished work history. Taking everything info consideration, and
wilhout discounting the gravity of the Grievant's actions, | am not persuaded hat
the penalty of dismissal has been shown to be required in the Gricvanl's first
instance of violaling the Directive or thai the Cily has proven that he isincopable
of being rehobilifated. Instead, | conclude thal the evidence supporls the lesser,
comeclive form of disciplineg thal is prescribed in Section 1-§021-10. For these
reasons, and the enlire record, | conclude thai the City had jus! cause lo
discipline. but nol ferminate the Grievanl. The Grievant's lermination shall be
reduced to a 30-day suspension without pay and he shall receive relraining as
deemed oppropriate by the City. The Grievant shall be reinstated to his position

as a police officer and made whole in all other respeclts.’

e — e

"1 will retaun jurisdiction over the implementation of the remedy, including any issues pertaining to the
Grievant's DROP status.
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AWARD

The City had just cause to discipline but not to dismiss the Grievant, The
Grievant's termination shall be reduced to a 30-day day suspension without pay
and he shall receive relraining os deemed eppropriate by the City. The Grievant
<hall be reinstated to his position as a police officer and made whole in oll other

respecits.

Dated: S=ptermber 26) 702 3
b Gl[[ofd
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