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I. Introduction.

Pursuant to the Collective Bargaining Agreement between the parties, I was designated to
arbitrate the grievance in this case, which involves a claim by AFSCME District Council 47 (the
“Union”) that the City of Philadelphia (the “City” or the “Employer”) violated the Collective
Bargaining Agreement by suspending Curtis Smith (“Grievant”) for five days without just cause. 
On October 21 and November 3, 2022, I conducted a hearing via Zoom at which both parties
were afforded full opportunity to present evidence and argument in support of their respective
positions.  The second day of hearing was required because one of the two City witnesses was
unable to attend the first day of hearing.  The Union objected to extending the hearing to a
second day, arguing that if a second hearing day were directed, the City should be required to pay
my fee for the day and interest on any back pay award resulting from the delay. I approved the
second day of hearing and took under advisement the Union’s remedial requests which are
addressed below.  The parties made oral arguments at the close of the hearing, at which time the
hearing was declared closed.



II. The Issues.

The issues for determination, as stipulated by the parties, are as follows:

1. Did the City have just cause to suspend Grievant, Curtis Smith, for five
days?

2. If not, what shall be the remedy?  

III. Pertinent Contractual Provisions.

The Collective Bargaining Agreement between the City and AFSCME District Council
47, Local 2187, provides in pertinent part: 

Section 16.   Discipline and Discharge

A.  Just Cause.   It is agreed that management retains the right to impose
disciplinary action or discharge provided that this right, except for an
employee in probationary status, is for just cause only . . .
C. Progressive Discipline. The City shall have the right to discipline or
discharge any employee in the bargaining unit for just cause only. 
Disciplinary actions shall be progressive in nature where appropriate.  The
City and Local 2187 agree that discipline should be directed toward
maintaining or improving the City’s services . . . 

IV. The Disciplinary Action Policy of the Department of Licenses & Inspections.

The Disciplinary Action Policy of the Department of Licenses & Inspections provides in
pertinent part:

The Department of Licenses & Inspections has the responsibility to establish
reasonable rules of employment and standards of job performance and to inform
employees of these rules.  Employees, in turn, have the responsibility to know the
rules and to comply with them.  Prompt disciplinary action will be initiated in an
equitable manner for violation of city, departmental, divisional, or other
established rules or regulations; for failure or neglect in the performance of duty;
and for conduct prejudicial to the best interest of the Department or the City . . . 

V.   L & I Employee Code of Ethics.

On January 15, 2010, Grievant signed a document acknowledging that he had received a
copy of the Department’s Employee Handbook.  The document also included the Department’s
Employee Code of Ethics, which provided as follows:
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ultimately became a  did not supervise
Grievant but remained a good friend of his.  While employed by the Department,  and
Grievant never worked for the same unit, but had occasional contact with one another. 
According to , periodically he saw Grievant working late into the night, and heard that he
was a good employee.   found Grievant to be a “stand-up guy” and generous, and had no
reason ever to question his ethics.  Occasionally,  observed Grievant interacting with
members of the public, and found that the interactions always were good.  Likewise, 
noticed that Grievant’s interactions with contractors were always professional.  

As a Building Inspector, Grievant regularly went into the field to inspect building sites
and, where appropriate, to issue citations for code violations.  In 2016, Grievant became a Plan
Review Specialist, which involved receiving and reviewing applications for permits in an office
in the Municipal Services Building.  As a Plan Review Specialist, Grievant no longer went to
building sites in the field.

A review of Grievant’s Performance Reports from 2004 to 2007 shows that Grievant
never received an unsatisfactory rating in any category of performance.  Up until 2017, the
Performance Reports allowed only a “satisfactory” or “unsatisfactory” rating.  Grievant always
received a satisfactory rating in each of the performance factors and in the overall rating. 
Grievant’s supervisors wrote detailed comments for each period, commending him for his oral
and written communication skills, encouraging him to obtain additional certifications, and
congratulating him for his self-motivation.  Examples of the comments from 2004 to 2016
include:

5/22/04 - The best work qualities you have shown thus far have been your work
relationships, initiative and quality of work.  By building on these
qualities, improving on the others, and regaining the testing momentum
you had in your first four months, your future with the department looks
promising.

8/21/06 - Although it’s new to you, the continued use of the new Hansen database
will eventually become easier.  As your quality and quantity of work has
increased it is important that the daily work load be submitted daily.  In the
future, I suggest that you continue to obtain the code modules required for
future promotional opportunities.  Keep up the good work.  Curt, your
confidence level is rising.  You do a great job.  Thank you for the great
effort, it is much appreciated.  

9/1/08 - Curtis, in the past year you have continued to show that your
communications skills are excellent and your relationships with
contractors, the general public and co-workers are always professional and
courteous.  You continue to ask questions when needed for various
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procedures, policies and codes and you are not often apprehensive about
making decisions.  When called upon for a specific task, you do so without
complaint, this makes my job easier . . .

9/8/10 - Curt, your quality for inspections and documentation of same has been
good; you deal with your co-workers and your clients in a professional,
helpful manner.  The backlog of recording and managing the data continue
to be a problem for you.  I have attempted to alleviate this concern since
your work load is the second largest in the office and has been a factor in
keeping up with the schedule.  Keep working on this big elephant and
sooner than later you will get it tamed . . . 

9/17/12 - Curt, although I am relatively new to this District, I feel that I can make a
good assessment of your performance for the last year.  In the past year
you have proven to be a good inspector in daily routine.  Your paperwork
is always neat and well organized.  You work well with your coworkers
and communicate with contractors and general public with a professional
demeanor.  I/we can always count on you to be polite, and helpful whether
with coworkers or persons in the field . . .

9/15/14 - Curtis, I’ve been your Supervisor for only a couple of months but I’ve
known you and your work ethics for many years.  You are a very dedicated
and dependable worker.  There’s nothing that I can say that you need
improvement on.  Keep doing the job that you’re doing!  It’s a pleasure
working with you.

In 2017, five categories of ratings were listed: “unacceptable,” “improvement needed,”
“satisfactory,” “superior” and “outstanding.”  His Performance Report dated 8/25/17 showed that
he was rated unacceptable in no categories, improvement needed in no categories, satisfactory in
six categories, superior in initiative and self reliance and outstanding in relationship with people,
including effectiveness in dealing with the public.  His overall rating was satisfactory.

His supervisor’s comments were as follows:

Curtis has been progressing very well at his job at the front counter.  He is very
conscientious about his quality of work.  He works well with his coworkers and
provides excellent customer service.

VIII. The Facts Surrounding Grievant’s Five-Day Suspension. 

Since about 2013, Grievant periodically had his personal vehicle serviced at an auto-
repair shop operated by  ( ).  Over the years, Grievant and 
developed a cordial business relationship.  In early April 2017, while Grievant was at the shop
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appearance at the inspection through discounted service of his personal vehicles. 
Both  and  acknowledged that  is a frequent
customer . . .

After receiving the April 2018 OIG Report, , HR Manager for the
Department, conducted an investigation of Grievant’s conduct on April 19, 2017 at the 

property.  As part of her investigation, she reviewed the OIG Report (but did not have
access to the witness statements compiled by the OIG), and telephoned  who informed her
that he used to be employed by the City but not by the Department.  She then arranged to hold an
administrative hearing at which Grievant could provide his side of the story.   sent to
Grievant a letter dated June 29, 2018 advising him to appear at the hearing in the Municipal
Services Building on July 6, 2018.  In the June 29 letter,  summarized the background
of the case, concluding in the next-to-last paragraph that Grievant had violated the Department’s
Employee Code of Ethics by using his Department position to secure an advantage for his friend,
and engaged in conduct adversely affecting public confidence in the operation of government:

You have violated the L&I Employee Code of Ethics, which states that all
employees of the Department of Licenses and Inspections are held to a high
standard and will not utilize his/her position to secure advantages of favors for
his/her self, family or friends.  The L&I Employee Code of Ethics also states that
employees are required to comply with all rules, regulations, policies and
procedures of the department and shall not engage in any conduct that negatively
affects morale, public confidence in the operation of government, public respect
for municipal employees or governmental efficiency.  

Following the hearing at which Grievant testified,  believed that termination
should be off the table in light of the fact that Grievant had a good record and had exhibited a
momentary lapse of judgment on the day in question.   believed that the lapse in
judgment was serious because, as  had found, the building at  posed
serious safety issues.  Moreover, to help an acquaintance, Grievant had interjected himself
without Department authorization in a court-authorized assessment of the property on April 19,
2017.  Accordingly, recommended, and drafted for the Department Commissioner’s
signature, a Notice of Suspension dated July 24, 2018 listing the reasons why Grievant was to be
suspended for five days without pay, including that he “attempted to interfere with a Court
Ordered inspection on April 19, 2017,” “misrepresented that you were an inspector and provided
an old business card,” and  “represented that there were no open violations”: 

You have violated the L&I Employee Code of Ethics, which states that all
employees of the Department of Licenses and Inspections are held to a high
standard and will not utilize his/her position to secure advantages or favors for
his/her self, family or friends.  The L&I Employee Code of Ethics also states that
employees are required to comply with all rules, regulations, policies and
procedures of the department and shall not engage in any conduct that negatively
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affects morale, public confidence in the operation of government, public respect
for municipal employees or governmental efficiency.  

As an employee of L&I for almost 15 years, most of which were as an inspector,
you must be aware of the appearance you created by visiting the subject premises
and stating that you work for L&I.  Whether or not you were on the clock is
irrelevant.  By stating that you were from L&I, you provided the impression that
you were there in an official capacity.  You exhibited extremely poor judgment
and utilized your position in an attempt to secure an advantage for an
acquaintance that contacted you for assistance.  

Accordingly, you are suspended without pay for five (5) days . . .

On August 6, 2018, the Union submitted on Grievant’s behalf a grievance claiming that
the five-day suspension was issued without just cause, claiming that the assertions made by OIG
were unsubstantiated, and that Grievant had not breached any policy or procedure.  In the
grievance, the Union sought a make-whole remedy.  Because the parties were unable to amicably
resolve the grievance, it was submitted to arbitration for a final and binding resolution.  

IX. Discussion.

The issue before me is whether the City had just cause to suspend Grievant for five days.   
In a discipline case, I must determine whether the employer has met its burden of proving that:
(1) Grievant was aware of the policy or policies, the breach of which resulted in his suspension;
(2) Grievant violated the policy or policies in question; and, if so, (3) the five-day suspension is
appropriate under all the circumstances.  I will address each of these elements in turn.

A. Was Grievant aware of the policy or policies that he was alleged to have
violated?

Grievant was charged with violating one aspect of the Employee Code of Ethics of which
he acknowledged receipt on January 15, 2010.  He also was charged with exercising extremely
poor judgment at the April 19, 2019 meeting, thereby undermining public confidence in the
operation of government.  Grievant’s alleged exercise of poor judgment which undermined
public confidence in the operation of government is encompassed by the Department’s
Disciplinary Policy prohibiting “conduct prejudicial to the best interest of the Department or the
City,” which was included among the policies of which Grievant acknowledged receipt on
January 15, 2010.  Accordingly, the City has satisfied its burden of proving that Grievant
received notice of the Code provision and the Disciplinary Policy which he allegedly violated.
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B. Did Grievant engage in the Code/Policy breaches that resulted in his five-day
suspension? 

In the Notice of Suspension, the City focused on two alleged violations: (1) the
prohibition in the Employee Code of Ethics against using one’s position with the Department to
secure an advantage or favor for himself, family or friends; and (2) the Department’s Disciplinary
Policy prohibiting “conduct prejudicial to the best interest of the Department or the City,” which
would include the Department’s claim that he had exhibited poor judgment that undermined
public confidence in the operation of government.1   I will address below each of the two specific
charges.

1. Prohibition against using one’s position to secure an advantage for
himself, his family or a friend.

The City did not present any evidence that Grievant used his position to secure an
advantage for himself or his family.  To the contrary, Grievant spent a partial day of vacation to
provide assistance for an acquaintance, thereby reducing his vacation for more pleasurable
pursuits.   described Grievant as “generous.”  The competent evidence presented at the
hearing confirmed that Grievant was generous with his time, as he spent a partial day of vacation
to assist an acquaintance whom he knew as the man who serviced his automobile.  

The City presented competent evidence that Grievant used his position with the
Department to assist, and to potentially secure an advantage for, , whom the City
appropriately described in the Notice of Suspension not as a “friend” but as an “acquaintance.” 
But the City failed to satisfy its burden of proving that Grievant used his position in an attempt to
secure an advantage for a friend, a family member or himself.  The likely assumption of the
drafters of the Code provision in question was that a Department employee would not be likely to
use his position to secure an advantage for an acquaintance; but would much more likely to use it
to secure an advantage for a family member or a friend.  

But Grievant was unusual in his generosity of spirit; he went to the trouble of: (1)
searching in the Department’s data base for Code violations on the  property;
(2)  then asking to do the same; and (3) proceeding to take a partial vacation day to go to
the property and advise those at the “meeting” that there were no open Building Code violations
on the property.  The “advantage” he was seeking for , an acquaintance, was to make
sure that those at the meeting knew the truth about whether there were outstanding Building
Code violations on the property.  Thus, the City did not meet its burden of proving that Grievant
used his position to secure an advantage for himself, a family member or a friend.

1  The Notice of Suspension also refers to Grievant’s requirement to adhere to all aspects
of the Code and policies, but such a broad statement does not satisfy an employer’s due process
obligation to provide notice of specific violations with which an employee is charged.  
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Disciplinary Policy, but not a serious one, I conclude that the City did not have just cause to issue
Grievant a five-day suspension. Progressive discipline should be tailored to place an employee on
notice that certain conduct is inappropriate and to deter similar conduct in the future.  Typically,
five-day suspensions are issued for serious offenses, or for employees who have had several
recent less serious disciplinary actions on their record.  Grievant had a clean disciplinary record
and was viewed as a valued public servant.  Under these circumstances, a written reprimand
would be all that was needed to provide the necessary guidance to ensure that Grievant would
avoid such a momentary lapse in judgment in the future.  Accordingly, I will direct below that the
City make Grievant whole for the improper issuance of a five-day suspension without pay, and
substitute in his file a written reprimand for his five-day suspension without pay.  

The Union also has requested additional relief due to the scheduling of a second day of
hearing: (1) an award of interest due to the delay caused by the scheduling of a second day; and
(2) a requirement that the City pay the entire amount of my fee for the second day of hearing. 
Even if the Collective Bargaining Agreement authorized me to issue an award of interest in
certain circumstances, I would not award interest in this case, where the second day of hearing
was scheduled within two weeks of the first one.  With respect to the payment of my fee for the
second day, the Collective Bargaining Agreement in Article 7 provides that an arbitrator’s fee
“shall” be split equally between the parties.  Moreover, the first day of the hearing in this case
was productive, stretching into early afternoon. Under all the circumstances, I conclude that the
parties should share equally my fee for both days, as contemplated by Article 7.

VII.  Award

For the foregoing reasons, I conclude that the City had just cause to
reprimand Grievant, Curtis Smith, but did not have just cause to suspend
him without pay for five days.  Accordingly, the City is directed to forthwith:
(1) substitute a written reprimand for the five-day suspension without pay;
(2) remove all references to the five-day suspension from his personnel file;
and (3) make him whole for the loss of pay due to his five-day suspension
without pay. 

November 17, 2022 
 

Lawrence S. Coburn
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