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FOP Lodge 5 and Ihe Cily of Philadelphia cre parties o o collective
bargoining agrecment [“Agreement™]. [Ex. J-1]. On October 30, 2020, the Union
lled a grievance alleging thal the Cily viclaled lhe Agreemenl by demaling
Jonah Conway ["Grievanl!”] from the rank ol Lieutenant withou! jusl cause. [Ex.
J-3]. After the City denied the grevance, the Union submitted the unresolved
grievance lor binding arbitralion. [Ex. J-4]. On April 2, 2021, AAA notilied me thal

I was chosen o serve as arbitrator.

Arpitration proceadings were hald at AAA's Philadelphia offices on Jonuary
18, 2023, al which time the parlies were allorded the opporlunily o arque arally,
prasent witnesses and submit documentery evidence into the record. Testifying
on behalf of the City were Liculenant Brent Conway cnd Inspector Edwaord
Appleton. Teslilying on beholl ol the Union was the Grevanl. The parlies

pravided oral closing arguments whereupon the record was declared closed.



The parties stipulaled fo the tollowing issue:

wWhelher the City had just couse lo demale the Grievant2

CITED CONTRACT PROVISIONS

ARTICLE XX, DISCIPLINE AND DISCHARGE

A, General
No employee shall be disciplined or discharged excep! os
is consisient with the Home Rule Chorter and the
Regulations ol the Civil Service Commission.



BACKGROUND

Griovant Jonah Conway has been employed by the Cily ol Phlladelphla
Police Depariment lor approxmotely 25 years. Grievan! Conway was promoted
o the ronk of Leutenant in February 2015, From 2015 through 2018, Ihe Grievani
received salisfaclory ralings. [Ex. U-1]. In The annual perlormance repor! lor 2018,
the Grevanl's supervisor described him as a “folented and dedicated
supervisar'. [Ex. U-1]. The evidentiary record does nol reflect any prior discipline
for the Grievant. The Grievant was assigned o The Forensic Services Division ol

the fime of his demotion from Ueutenanl.

Curing an Inlemal Affairs Investigation of an EEQ complainl ageinst the
Grievant, Ihe charges of which were either nol sustained or determined 1o be
uvnfounded, Internal Allairs oblained inlormation concerning false entrics that the
Grievan! made inlo the Dailly Atlendance Reporl ["DAR™] System on behall of
Police Officer || cn< Seracon! | Scrocont Brent Conway.,
who was assigned to the City of Philadelphia Police Department’s Internal Affalrs
Division, compiled an Inlernal Allains Investigation Report ["IA Report”] that was
reviewed ond approved by the Commanding Officer of IAD on Junec 14, 20192 and
the Chief Inspector of the Office of Professional Respansibility on July 1, 2019, The
1A Repor includes a namalive of the Grievanl's inlerview. The porfion of the

narralive perdoining lo the folse entries provides:
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Lisutenant Conway slated thal Olficer IR worked lwenty-
four howrs straight starfing at 10 PM on 05-04-18 and ending at
10 PM on 05-05-18, Leutenon! Conway slales that Officer
I o5 originally scheduled lo work overtime from 10 PM
lo & AM and then her normal four of duty rom & AM fo 2 PM
on 05-05-18. Licutenant Conway states thot at 2;30 PM on 05-
05-18, Officer Il :en! him o lext message asking who she
was working with becaouse she was working by herself.
Licutenant Conway was not working when he recelved Officer
Lewis' lext message and did nol have the overtime st [or the
Forensic Security Unil with him. Licutenant Conway stales that
he called Olficer I ond asked her to work overlime from
2 PM to 10 PM on 05-05-18, becouse he knew she would work
overtime whenever it was avoilable.  Liculenant was not
aware that Officer I worked Ihe previous two lours when
he colled her because he did not have Ihe averlime list with
himn.

Leutenant Conway states that on 05-07-18, Officer I
stated to him that she aond Sergean! I hod a
conversalion about switching the days they worked fo aveoid
Officer Il being shown as working twenly-lour hours
straight on 05-05-28.  After he laked lo Officer I,
Lieutenant Conway sent Sergean| I o fex! message
csking him it he was okay with changing his [Sergeant
N ovoiime. Licutenant Conway slales that Sergoant
R csponded with tex] messages thal stated, “Ok, good
thinking” and “Got il."

Note! Duwing his inlerview, Licutenan! Conway was provided
copies of the DAR enfries tho! were mode for Officer R
and Sergeant I on 05-05-18 ond 05-06-18, as well os
coples ol the 5&Rs that were produced for the Foronsic
Securnity Unit on 05-05-18 and 05-04-158.*

Lieulenont Conway states thal he does not recall who
changed the DAR entries lor Officer [l and Sergeanl
I o 05-05-18 ond 05-06-18,

Nole: A review of the DAR eniry thal wos made for Officer
B cr 05-05-18. revealed that the entry was "losi-

— e et -

! Lieutenant Comaay leslified thal SERs are daly sheots usually comploted by officers in the operations
room for the purposes of decumenting the daidy events, S&Rs are usually more dotaided than DARs.
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vpdated” by Sergeont I Officor I was shown as
working overfime Irom 10 PM through 6 AM and her normao!
lour of duty from & Pt fo 2 PM on 05-05-18. A review of the
DAR enfry tha! was made for Officer for 05-06-18,
revealed thal the eniry was “lost-updoted” by Lieutenant
Conway. The DAR entry made for Officer I on 05-06-18
reflocts her working her normal tour of duly from 6 PM lo 2 PM
and overtime from 2 PM ta 10 PM, A review of the DAR eniry
that was made for Sergeant [ for 05-05-18. revealed
that the entry wos “last-update™ by Liculenon! Conway. The
DAR entry made for Sergeant i on 05-05-18, reflects him
working overlime fram 2 PM 1o 10 PM. A review of the DAR
entry that was mode for Sergean! IR for 05-06-18,
revealed that the eniry was “lost-updated” by Lievlenant
Conway. The DAR entry mode for Sergeant ||l on 05-06-
18, reflects him as being on his scheduled day off.

The DAR entries that were made by Officer [l ond
serqgoan! [ on 05-05-18 and 05-16-18. were not certified
by a supervisor.

lieutenant Conway states that Officer [l chonged the
S&Rs lor 050518 and 05-04-18. 1o reflect that she did nol work
twenly-four hours stroight on 05-05-18.  Officer
changed the S&R for the 2 PM to 10 PM tour of duly on 05-05-
18. to reflect Sergeant [l working overtime from 2 PM 10

10 PM. Lieutenant Conway states that the original S&R for the

2 PM to 10 PM lour o duly on 05-05-18, showed Officer I
working overlime from 2 PM to 10 PM. Officer I olso

changed the S&R for the 2 PM to 10 PM tour of duly on 05-06-

18. 1o rellect her working overtime lrom 2 PM fo 10 PM.
Lieutenant Conway slales Ihat the onginal S&R lor the 2 PM fo
10 PM tour of duty on 05-D6-18, showed Sergeant
working overlime from 2 PM 1o 10 PM,

Lisutenant Conway siates thot he did not order Officer [N
lo change the S&Rs tor 05-05-18 and 05-04-18: howeover, he was

in agreemen! wilh her changing the 5&Rs becouse he did not

believe “anything was being violated™ as everyone was poid

for the hours they worked. Liculenant Conway staled that the

changes were done in an altempt to ovoid a contracl

violation.

Ln
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leulenanl Conway sloles that neither Dfﬁcar- or
sergeon! [l cxcressed to him ony concems with Ihe DAR
entrios that were maode lor them on 05-05-18 and 05-04-18,
being changed.

Licutenant Conway states thal Officer [Jlcic not work
overlime lrom 2 PM lo 10 PM on 05-046-18 and thal Sergeanl
did not work overtime frorm 2 PM 1o 10 PM on 05-05-18.

Leulenant Conway admits that the changes te lhe DAR
enfres and the 5&Rs were mode in allemp! 1o hide or omit the

fact that Officer [ vworked twenty-four hours straight on
05-05-18.

Lieutenant Conway slales Ihal he was nol made aware thal
Officer Lewis was aware of the changes r.'.'JII']t:Ef- made
fo the 5&Rs for 05-05-18 and 05-04-18. Lieulenant Conway
denios telling Ollicer Sodowski o Inform Officer Lowis that he
[Leulenant Conway] “gol in trouble” for Officer [
working hwenty-tour hours siraight.

[Ex. C-1. Canway 014-014].

The IA Report includes the conclusions drawn from the Invesfigalion. Wilh
respect to the Grievant's conduct involving the DAR eniries, as well os _

and - parficipation, the Report provides:

The invesligalion SUSTAINED DEPARTMENTAL VIOLATIONS on
the part of Lievlenant Conway [ |, Forensic Services, whan he
made foke entries into the DAR.

Leutenant Conway knowingly made false DAR enhics for
Officer and Sergeant Lieutenant Conway
stated that Officer did nol work overtime rom 2 PM lo
10 PM on 05-05-18 and that Sergeant did nol work
overlime from 2 PM to 10 PM on 05-05-18, despile them both
being entered in Ihe DAR as working those tours. In both
instances (Officer - 05-04-18 und Sergeont



%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%

%HBJ%


0505-18), Lieuvtenon! Conway was the lasl superascr 1o
updale those DAR entdes. Leutenant Conwoy admilled thal
the DAR enfrics were made in an atlempt to hide the foct that
Otlicer [l vcrked twenty-four hours siraight starting al 10
PM on 05-14-18 and ending at 10 PM on 05-05-18.

The investigalion SUSTAINED DEPARTMENTAL VIOLATIONS on
the part of Police Otficer | R | . Forensic Securty Unit,
as she folsfied oflficial pobce documenis.

Officer il cdmilted 1o changing the S&Rs for 05-18-18
and 05-04-18, after she worked twenly-four hours starting at 10
PM on 05-04-18 and ending at 10 PM on 0505-18. Officer
B s oo ihe SERs were changed to reflect her working
overlime from 2 PM to 10 PM on 05-06-18 and Sergeant IR
working overlime from 2 PM 1o 10 PM on 05-05-18. Officer

stated that she did not work overtime from 2 PM o 10
PM on 05-06-18.

Officer|ifistc!cd she was not ardered fo change the S&Rs
tor 05-05-18 and 05-04-18. Ofhcer Denlon stated the changes
weora mode aller Leutenant Conway informed her thal he
could swilch her tour of duly [05-05-18) and Sergeant Cooper's
lour of duty {0506-18) if they were okay with him doing so.
Officer [JJJlls'oled she contacled Sergeant I ond
explained to him whaot Lieutenont Conway suggested. Olflicer

B cicd ihat Sergeont I coreed wilh their four ol
dulies being changed.

The invesligalion SUSTAINED DEPARTMENTAL VIOLATIONS on
the part of Police Sergeant Yusef [l [ 1. Forensic Security
Unit, as he loiled to properly supervise when he failed o roport
that chonges were made to official poice documenls

As detalled In the three proceeding seclions, Leutenant
Convway and Officer [JJJlll made changes to DAR entries
and S&Rs for 05-05-18 ond 05-05-18, in an allemp! 1o hide the
tact thot Officer [} worked twenty-four hours straight
starting af 10 PM on 05-04-18 and ending al 10 PM on 05-05-18.

sergeant Il cdmitted thot he was aware that the DAR
enlries and S&Rs were changed in an attempt to hide or omit
the fact thal Officerili] weorked twenty-four hours straight
starting at 10 PM on 05-04-18 ond ending at 10 PM on 05-05-18.
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sergeant [l s'ated thot he did not have any concermns
with the changes that were maode lo the DAR enfries or the
5&Rs being changed because his Immediate supervisor
(Ueutenan! Conway) waos already aware of the changes,

As a supervisor in the Phiodelphio Police Deparlmenl,
Sergcant B s required o report violalions of
departmental policy ond should have been immediately
reported.

The invesligotion SUSTAINED DEPARTMENTAL VIOLATIONS on
the part of Lieulenonl Conway | |, Forensic Services, as he
lalled to properly supervise he when permilted Officer IIIEGIzG
lo work twenty-four hours slraigh! and then allowed Officer
B (o moke changes lo the S&Rs in order to cover-up,

Lieulenant Conway permitted Officer I to work twenty-
four hours straight storling al 10 PM on 05-04-18 and ending on
10 PM on 05-05-18.

Licutenont Conwoy permilted Officer Il 'o moke
changes to the S&Rs tor 05-05-18 and 05-04-18, and did so in
attempt to hide the lact thal he pemitted Office: INEIEIN (o
work twenty-tour hours slraight of 10 PM on 05-04-18 and
ending al 10 PM on 05-05-18.

As a lievtenant, Lieulenant Conway should have occepled
responsibilily for allowing Officer I 1o work 1he hours thot
she did. Licutenant Conway should not have made changes
lo the DAR entries that were made tor Othcer I cnd
Sergeant R nor should he have cllowed Otticer INNEGEGING
to making changes 1o Ihe S5&4R for 0504-18 and 05-05-18.

Furthermeore, Liculenaont Conway made changes fo the DAR
entrigs thal were made for Officer |l ond Sergeant
. (o 05-04-18 ond 05-05-18, in an attemp! 1o hide the
fact thal Olficer I worked twenly-lour howrs sirgight
starling al 10 PM on 05-04-18 and ending al 10 PM on 05-05-18.
Aller making those changes, Licutenant Conway lailed lo
unsure those DAR enlries were certitied.

A copy of the report is 1o be senl lo Ihe Commanding Ollicer,
Police Board of Inquiry for action. [Ex. C-1. Conway 022-024).
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On Apil 9, 2020, the Grevant was served wilh Notice of Intenfion lo
Demole. [Ex. C-4]. A Police Board of Inquiry [*PBI"] was held on August 24, 20:20.
[Ex. C-3]. The Board lound the Grevant guity of the lollowing sections of the
Disciplinary Code: 1-§010-10 - Knowingly and willfully making a lolse eniry in any
Deparimeni record or report, and 8-§003-10 - Foiure to properly supervise
subordinates. [id.]. The Board recommended o 10-day suspension for Ihe
violation of 1-§010-10 and o demaotion lor the violation of 8-§003-10. [id.]. Cn
seplember 20. 2020, Police Commissioner Danielle Outlaw demoted the Grievant
based upon violations of 1-§010-10 and 8-§003-10.2 [ld.]. The Grievani was also
wansferred from Forensic Sciences to the 18™ Districl. Discipline imposed upon
-und-wus significantly less severe than the demolion imposed
vpon the Grhievant. - was trained and counseled in lieu of formaol
discipinary action, [Ex. J-5]. -r&caived cither a one (1] or two (2] day
suspension for failing lo properly supenvise a subordinate bul relired prior to serving

the suspension. [Ex. J-8].

On October 30, 2020, the Union filed a grievance olleging that the Grievant
was demoled without just couse.  [Ex. J-3). On January 11 2021, the Union

demanded arbilration. [Ex. J-4].

? The Grevant was served with 3 Notice of Demotion on Movember 9, 2020, [Ex. C-51

)
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sergeant Brent Conway leslified on behalt of the Cily. With respect lo Ihe
charges that led to the Gricvent's demotion, Conway's leslimony wos
substantively similar o the contents ol his lA reporl. Conway testified that based
upon the Grievant's interview he concluded thal the Grievanl had an intent 1o

deceive when he purposely entered inaccurate information inlo the DARSs.

Inspector Edward Appleton lestiied on behalf of the City. Applaton hos
servied as an Inspeclor wathun Forensics for approximately one (1] year. Appleton
lesfified that the DARs are used [or recordkeeping and, therelore, there is a need
for occuracy. Appleton testilied that the Grievant's conduct, by allowing the
DMRs and S&Rs 1o be inaccurate, failing to cerdify lhe DNRs, and refusing to
accepl responsibilily lor his octions, was inconsisten! wilh his duly lo serve os a
Lieulenan! wath honor and integrity. Appleton acknowledged that -nrn:l
- did nol receive compensation beyond whal they were owed, but he
teslified that does nol alter the lac! that the records were inaccurale or thal the

Grievant mode or allowed changes to the official records.

The Grievant testificd os lollows. The Grievanl is fomlliior wilh the DAR
fracking system lhat he hos used for 25 years. Supervisors have the outhorily
under the DAR policy to moke adjustmenls/corrections, il needed. [Sce Ex. C-4).
There are limes when the DAR syslem does nol allow the enlry of on overap shift

{i.e. a shilt that begins on one doy and ends on the next). In these instances, a

10
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supervisar may adjusl the shifl lornward or bock on the DAR system to reflect thal
the shifl wos completed on a single day, This is a commonly accepted practice
for which supervisors do not receive discipline. When this occurs, the DARs will

dilfer Irom the 3&Rs.

wilh respec! to the incident that led to his demolion, The Grievani's
lestimony was substantively similar to the narrabive ol his 1A interview. The Grevant
testified that he was concemed Ihao! [Jilij vwould not be properly poid for her
hours because she had worked 24 hours in a single day. The Grgevan! beleved
that if he did not make the adjustment in the DAR that it could have taken months
lo rectily ihe situation. The Grevont was also concermed aboul commutling a
violation of the parties’ colleclive bargaining cgreement. The Gricvant testified
that Il scuggested the changes in the systern, but ullimalely it was his
decision as the supervising officar lo lollaw through walth the modificalions. The
Grievant did no! foresee this as being an issue given that there was no difference
in the compensation lo be paid out lo the officers and he had Ihe outhonty as o
supenor officer to make chonges on Ihe DAR system. The Grievant stated thal
there was no thelt of time, ond he did not have any mabcious inten! behind his
aclions. He also did not find il necessary lo send @ memorandum to his
commeanding ollicer conceming the modifications he made. The Grevant
indicated that he has had lo make changes an the DAR system as a Sergean! in

ing 18" Disirict In order {o accommodate the system, when nooded. The

11
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Grievan! stoled that no one has challenged his abilily or authorily fo do so, nor

has anyone guestioned his infegrity.

The partics provided the lollowing argumaents in support of thelr respective

positions.

SUMMARY OF THE ARGUMENTS

The Cilty's Position

The City contends thal it had just cause to demote the Grievant from the
rank of Lieutenant. Tne Cily maintains thal the Grievant, rather than reporling
and toking responsibiity lor whal he believed to be a violalion of 1he parfies’
colieclive bargaining agreemenl, provided a fole nomative by choosing 1o sign
oll on rocords that he knew lo be inoccurale. The City emphasizes lhe
importance of maintaining aoccwrale recordkeeping. The City submils that the
Grievanl's conduct shows that he lacks he intagrly 1o serve as o Lieulenant, For
these reasons. and lhe enlire record, the City conlends Thal discipine waos

waronfcd and requesls thal lhe demofion be sustained and the Union's

grievance denied.
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The Union's Position

The Union contends thot the City has not met its burden to prove that it had
just couse to demote the Grievant. The Union maintains that the Grievant s
dedicoted and trusted officer who adjusted the DAR records so thal his
swhordinales would be properly compensated [or their overtimae shifts, The Union
points out that supervisors have the authorty 1o adjust the DAR records given that
the payroll syslem does not permits tha enlry of 24 hours of work on any given
day. The Union also points oul thot the officers were paid no more and no less for
the lime they worked. The Union emphasizes thal despite the Grievanl's
misunderstanding of the terms ot the porties’ collective borgaining ogreement,
therer is nothing in the Agreemean! or Deperlmen! pohicy which prohibils officers
rom working 24 streight hours. The Unlon also submits that even if discipling is
determined to be waranled in this mallier that the penally of demolion for The
Gricvant's one-lime emror was excessive given thal Offlicer - only received

@ counseling mema and Sergeant [ ¢ 1-doy suspension,

For these reasons, ond based upon the entire record, the Union requests
that the Arbitrator sustain the grievance and order the Cily to reinstale the
Grieavan! lo the ronk of Lieutananl, make him whole in all respacis, ond lo
expunge all references to the demotion and all charges not sustained from his

parsonnel fila,

13


%HBJ%

%HBJ%


DISCUSSION

I have carelully considered the arguments and evidence submilled into
the recard. The City has the burden to prove that il had just cause to demole the
Grievant. The Grievent is charged with the following sections of the Disciplinary
Code: 1-5010-10 - Knowingly and willlully making a false entry In any Depariment

record or report, and 8-§003-10 - Failure to properiy supernvise subordinates.

Tho evidence shows that the Grievan! erred when he allered enlries in his
reporl. |t alko shows thal this wos a single, nonrepealed instance without
personol or monctory benefit. The fact that the Grevant could have token more
prudent measures lo reclify the situalion (i.e. nolify his supervising olficer of an
inadvertent mistake that he believed he made by allowing an officer 1o work 24
hours straight) is not reasonably debalable, Moreover, The record shows that the
Grievant did nol properdly supervise his subordinales when he permitted the
changes 1o the reports, The Grievant's subordinates ake did nol receive o
monetary or personal benelil os a result of the changes thot were maode.
However, the evidence establshes thal the medificalion the Grevant was
responsible for moking wenl beyond lhe commonly accepled praclice of
rellecting an overlapping shill on a single day to accommodate the DAR syslem
and was glso inconssten! with DAR repaorting requirements. For these reasons.
and the enlire record, | conclude thot the City had a lirm basis lo discipline the

Grievant for violaling the sections ol 1he Disciplinary Code cited above.
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| now shill the tocus 1o the penally and whether thera was just couse for
demaolion. The City demoled the Grievant for his infroctions. In evaluoting the
degree of penally, | nole That there is an absence of evidence in the record [hal
suggests or shows that the Grievant had a prior discipline record prior to the
nciden! or that he laled 1o ulfil his supervisory role as a Sergeant snce his
doemotion. Given lhe lack of prior discipline, the lfact thal this was an isolaled
instance without evidence of financial or personal gain, and the significantly
lesser lavel of discipline imposed upon his subordinates for similar, bul not identiccl
actions, | conclude that a substanticl penalty is waranted, bul ene thal serves lo
comect the proven conduct and is less severe than the permanent loss of rank,
This is consistent wilh a just cause principle that a penalty be commensurate with
all of the circumstances surrounding the commilled inlraclions. For these reasons,
Iconclude that the City shall reinstale the Grievant to the rank of Lieutenant within
o reosonable ltime period bul without any bockpay or other emoluments
between the time thal he was demoled to Sergeant and reinstaled fo

Lievtenant.
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The City had just cause o discipline the Ghevant bul did nol have Just
cause 1o demote him from the rank of Licutenant to the rank of Sergeant, For the
reasons ciled above, the Grievan! shall be reinslated 1o the rank of Liculenont
wilhin o reascnable fime penod but without backpay or other emoluments during

Ihe lime belween his demotion and reinslatement to Lieulenant.

o

Coc—
"'__'_'—_.T'x _,—/‘

Daoted: February 17, 2023 T
Rober CGillgrd
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