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Gery; Daniela Rakhlina-Powsner; Carl Schultz; Bakare, Adeolu; Sarah C. Stoner; Ji Jun; Andre Dasent; Brooke
Darlington; Anthony Holtzman; Daniel Cantu-Hertzler; Michael Skiendzielewski; Robert Ballenger

Subject: Re: PWD General Rate Case: PA Objections and Responses to Intervenor Discovery
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Attachments: PA Obijections and Responses to LH I.pdf

LH-1-6(1) PA Subcontracts.pdf

External Email Notice. This email comes from outside of City government. Do not click on
links or open attachments unless you recognize the sender.

Mr. Ballenger,

Please do not explain what | wrote. You do not have my permission to do so. My
words speak for me.

You have misconstrued my sentiments.
| look forward to the hearing on your objections.

Mr. Lang, Please post my objections to Mr. Ballenger's attempt to speak for me on the
web page.

On Thursday, March 16, 2023 at 12:34:45 PM EDT, Robert Ballenger
<rballenger@clsphila.org> wrote:

On Thursday, March 16, 2023 at 12:34:45 PM EDT, Robert Ballenger <rballenger@clsphila.org> wrote:

Good afternoon Hearing Officer Chestnut and Participants,

After conferring in an attempt to resolve the Public Advocate’s objections to Intervenor interrogatories and
discovery requests propounded on March 13, | am submitting the Public Advocate’s Objections and
Responses, together with attachment LH-1-6(1). Despite our objections, the Public Advocate has
endeavored to provide substantive responses and assurances regarding the subject matter the Intervenor
sought to discover, as he explained to us via email.

| request this document be posted to the Rate Board website and included on the record.
Thank you,

Rob
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BEFORE THE
PHILADELPHIA WATER, SEWER AND STORMWATER RATE BOARD

In the Matter of the Philadelphia Fiscal Years 2024 — 2025

Water Department’s Proposed Rates and Charges to Become Effective
Change in Water, Wastewater, and : September 1, 2023 and September 1, 2024
Stormwater Rates and Related

Charges

OBJECTIONS AND RESPONSES TO
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS BY
LANCE HAVER, PRO SE

LH-1-1 Please provide the process by which Community Legal Services decides what position(s)
to take in any and all proceedings before the Philadelphia Water and Sewer Rate Board .

Community Legal Services, serving as Public Advocate, determines what positions to
take through full and diligent participation in the process set forth in the Rate Board’s
regulations as required by our contract with the Board and as described in response to
LH-1-3.

LH-1-2. Please provide the written document that outlines, describes, memorializes or in any
other way informs the public of how Community Legal Services decides what position to take
regarding any and all proceedings before the Rate Board.

See response to LH-1-1, LH-I-3, LH-1-12. The Rate Board’s regulations are available at:
https://www.phila.gov/media/20230120160159/WRB-regulations-restated-with-
amendments-2022-11-09.pdf. A copy of the Public Advocate contract was offered to the
proponent of this interrogatory to resolve the objection to LH-1-9. The Public Advocate
maintains that its contract is not relevant; all Public Advocate decision-making is
informed by and reflected on the public record of the rate proceedings pursuant to the
Board’s regulations.

LH-1-3 Please provide the name of any and all supervisors of the people Community Legal
Services appoints to work on the contract Community Legal Services has with the Rate Board.
Please identify how often the supervisor meets with the attorneys assigned to the contract with
the rate board and any and all written documents describing what role and/or powers the
supervisor has regarding decisions made by those assigned to the contract Community Legal
Services has with the Rate Board

The individuals authorized to provide services as Public Advocate are not “appointed” by
CLS. They serve pursuant to the written contract referred to in LH-I-1, LH-1-2, and LH-
1-9.

Robert Ballenger (attorney, admitted to PA bar 2004, 12+ years utility law experience)
reports to Deputy Director of Legal Practice, Katherine J. Gomez.
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Joline Price (attorney, admitted to PA bar 2013, 7+ years utility law experience) reports
to Robert Ballenger.

Daniela Rakhlina-Powsner (attorney, admitted 2023) reports to Robert Ballenger.
Jackson Ross-Pilkington (paralegal) reports to Joline Price.
Robin Kearney (paralegal) reports to Joline Price.

Each attorney or paralegal has scheduled, regular meetings (typically weekly or bi-
weekly) with their supervisor and frequent, as needed, check-ins regarding their work.

Regarding decisions on what positions to take in rate proceedings, the CLS employees
serving as Public Advocate generally make decisions in consultation and collaboration
with our expert witnesses, informed by all public input, testimony, and other information
known to us, including the hearing record and other publicly available information.
Expert witnesses for the Public Advocate take positions through written testimony based
upon information known to them, including public input, discovery responses, the
hearing record and other publicly available information, and utilizing their decades of
professional expertise. Decision-making involving any terms or conditions of potential
settlement, if any, occurs through confidential negotiations.

There are no documents describing CLS internal decision-making or supervisory
structure particular to the services performed by the Public Advocate.

LH-1-4 Please provide the number of, and the names of any and all elected officials Community
Legal Services has met with in person or via zoom, to brief on the proposed water rate increase

The Public Advocate has reached out to multiple elected officials, but has not met in
person or via zoom with them as of the date of this response. We are aware of several
elected officials who have shared our materials regarding the rate proceeding on social
media.

LH-1-5 Please provide the number of and names of any and all community, civic, religious or
advocacy groups Community Legal Services has met with in person or via zoom to brief on the
proposed water rate increase

The Public Advocate has reached out to many groups. CLS met via zoom with HopePHL
(formerly People’s Emergency Center), on Tuesday March 14.

LH-1-6(1) Please provide any and all contracts with consultants, of any type, with a description
of the work which is to be performed that Community Legal Services has retained in this rate
case

See attachment to LH-1-6(1).

LH-1-6(2) Please provide a list of all the advertisements Community Legal Services has paid for
to announce the public hearings on the proposed water rate increase.

CLS purchased five days of advertisement on Facebook, scheduled to run March 15
through March 20. We are currently engaged in a robust outreach campaign and





provided language for the Board to include in its published notices regarding the
availability of free assistance from CLS with public input.

LH-1-6(3) Please provide the number of people who have “visited” Community Legal Services
Web page regarding the proposed water rate increase.

CLS created a webpage for purposes of this rate proceeding on March 9 and began
promoting that page on CLS’s main webpage and social media on March 13. As of
March 15, the CLS webpage has been visited just over 200 times, with those visiting the
page spending an average of 5 minutes (very high).

LH-1-7 Please provide the number of community groups who have contacted Community Legal
Services

As of the date of this writing, the Public Advocate has received responses from media
contacts, and representatives of three community organizations regarding the rate
proceeding.

LH-1-8 Please provide a list of any and all Board Members of Community Legal Services who
have any business relationship, defined broadly as representing the company in any capacity,
owning any shares in any capacity doing business in any capacity, with any business that does
business with the Philadelphia Water Department

Objection. This request is unduly burdensome and overly broad. The information it
seeks is neither relevant to the rate proceeding nor likely to lead to the discovery of
relevant information.

CLS has 26 board members. Based on the website, www.philawx.phila.gov/econtract/ as
of March 13, 2023 there are 497 contracts reportedly renewed for services with the Water
Department. Determining whether any of the 26 individuals who volunteer as CLS’s
board members have ever had any broad business relationship with any of these entities,
or the many other entities conducting business with the Philadelphia Water Department
for which a renewal contract does not appear in the list located, would (at a minimum)
require each CLS board member to research and identify each and every entity that
conducts business with the Water Department, and determine whether the Board member
may have purchased goods or services, performed services, or otherwise interacted with
that entity or any potential affiliate or predecessor entity. Whether or not a volunteer
CLS board member has ever conducted business with such an organization is irrelevant
to the subject matter of the rate proceeding.

Based on correspondence with the proponent of this request, the Public Advocate
understands that the concern is whether members of CLS’s Board of Directors influence
the positions the Public Advocate may take in this proceeding. The definitive answer to
this question is no. CLS staff members serving as Public Advocate do not report to,
consult with, or obtain any non-public input from any CLS board members in
determining what positions to take in rate proceedings, including any terms and
conditions of any proposed settlement agreement.

Nonetheless, the CLS employees serving as Public Advocate offer the following
assurance: The Public Advocate has not, and will not, engage in any off-the-record
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discussions or information exchange with any members of CLS’s Board of Directors
concerning the positions the Public Advocate may take regarding PWD’s proposal in this
rate proceeding.

LH-1-9 Please provide a list of any and all contracts and the amounts Community Legal Services
has with the City of Philadelphia

Objection. This request is unduly burdensome and overly broad. The information it
seeks is neither relevant to the rate proceeding nor likely to lead to the discovery of
relevant information.

The only CLS contract potentially relevant to this proceeding is the Public Advocate
contract. (Note that CLS does not concede the relevance of the Public Advocate
contract.) CLS offered to provide a copy of this contract to resolve this objection, but the
proponent of the request declined.

By way of further explanation, the amount CLS anticipates it will receive for its services
pursuant to the Public Advocate contract in this rate proceeding constitutes less than 1%
of CLS’s annual operating budget.

LH-1-10 Please provide any and all written correspondences between Community Legal Services
and/or its employees and any and all members of the Rate Board

Objection. This request is unduly burdensome and overly broad. The information it
seeks is neither relevant to the rate proceeding nor likely to lead to the discovery of
relevant information.

Correspondence between any and all employees at CLS and current or former Board
members would, at a minimum, require reviewing decades of PUC, PWD and PGW
proceedings to identify the full scope of potentially responsive documents. The vast
majority of these documents would pertain to current and former Board members’
positions prior to their appointment to the Board, and so would be irrelevant to this
proceeding.

Based on correspondence with the proponent of this request, the Public Advocate
understands that the concern is whether CLS staff serving as Public Advocate have
engaged in ex parte conversations with Rate Board members in an effort to influence the
outcome of this or any other rate proceeding. The definitive answer to this question is no,
there have been no such communications.

Nonetheless, the CLS employees serving as Public Advocate offer the following
assurance: The Public Advocate has not, and will not, engage in any off-the-record
discussions or information exchange with any Rate Board members concerning the
positions the Public Advocate may take regarding PWD’s proposal in this rate
proceeding.

LH-1-11 Please provide and all written correspondences with the Rate Board’s attorney or
attorneys.





Objection. This request is unduly burdensome and overly broad. The information it
seeks is neither relevant to the rate proceeding nor likely to lead to the discovery of
relevant information.

It is unclear to whom it is directed and, as written, would include correspondence that
was not sent by CLS staff serving as Public Advocate or from the Rate Board’s attorney,
i.e., it would include correspondence between anyone and the Rate Board’s current
and/or former attorneys since the inception of the Rate Board.

Assuming it is meant to apply to correspondence between any and all employees at CLS
and the Rate Board’s attorney in the Law Department, it remains unduly burdensome,
overly broad and seeks information irrelevant to the rate proceeding and unlikely to lead
to the discovery of relevant information. A complete response to the question (with the
described limitation) would still require reviewing decades of correspondence to identify
the full scope of potentially responsive documents. Although that scope is unknown,
CLS employees serving as Public Advocate have located correspondence with the Rate
Board’s current attorney extending back to at least 2012. CLS correspondence with all
attorneys who have been appointed to advise the Rate Board since it was formed likely
extends back multiple decades.

Based on correspondence with the proponent of this request, the Public Advocate
understands that the concern is whether CLS received information from the Rate Board’s
attorney regarding PWD’s proposed rate increase prior to January 24, 2023, the date of
PWD’s advance notice filing. CLS did not receive any such communications from the
Rate Board’s attorney. CLS did not receive any preview of PWD’s rate increase proposal
before it was filed on January 24, 2023. It should be noted that PWD’s counsel discussed
the timing for commencement of the rate proceeding at the Rate Board’s January 11,
2023 meeting. The audio recording of that meeting and the meeting minutes are publicly
available and posted on the Rate Board’s website.

Nonetheless, the CLS employees serving as Public Advocate offer the following
assurance: The Public Advocate has not, and will not, engage in any off-the-record
discussions or information exchange with any attorney serving the Rate Board
concerning the positions the Public Advocate may take regarding PWD’s proposal in this
rate proceeding.

LH-1-12 Please provide the names of any and all people Community Legal Services will consult
with prior to accepting any and all settlement offers from the Philadelphia Water Department

To date, the Public Advocate has not engaged in any settlement discussions with PWD.
The Public Advocate will approach settlement discussions in the manner described in
response to LH-1-3. By way of further information, in a rate proceeding such as this, the
parties are empowered to propose agreed upon terms for Board approval, but cannot enter
into a final settlement. The Board makes the final decision which may approve, modify
or deny any proposed settlement terms.

LH-1-13 Please provide any and all written correspondence between Community Legal Services
and the attorneys representing the Philadelphia Water Department that did not pertain to a
settlement discussion over the last 3 fiscal years.





Objection. This request is unduly burdensome and overbroad. The information it seeks
is neither relevant to the rate proceeding nor likely to lead to the discovery of relevant
information.

The primary attorney for the Water Department in this proceeding, Andre Dasent, is also
an attorney for Philadelphia Gas Works (PGW). CLS serves as Public Advocate in
annual PGW operating and capital budget proceedings and exchanges correspondence
with Mr. Dasent frequently. A preliminary search of emails between January 1, 2022 and
January 1, 2023, limited to emails from Mr. Dasent to Robert Ballenger revealed 216
emails. Production of emails over a period of three fiscal years (July 1, 2019 — June 30,
2022) by and between all CLS attorneys and Mr. Dasent, would entail review and
screening for confidential settlement material over six water rate proceedings and six
PGW budget proceedings, all of which involved fact witnesses for the Public Advocate,
and so also implicate attorney-client privilege. If this request is meant to extend to other
lawyers for PWD and/or the Philadelphia Water Revenue Bureau, there are hundreds, if
not thousands of emails, many of which pertain to CLS’s direct representation of low-
income customers, which are absolutely protected by attorney-client privilege.

Based on correspondence with the proponent of this request, the Public Advocate
understands that the goal is to determine the extent of any collusion between CLS and
PWD’s attorneys in this and prior rate proceedings. The definitive answer to this
question is that there has been no collusion whatsoever.
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SUBCONTRACT

This Subcontract, effective for services rendered to the Public Advocate on or after
December 1, 2019, is made and entered into as of February 28, 2020 (“Effective Date”) by and
between Community Legal Services, Inc. (“Public Advocate”) and Exeter Associates (“Exeter”):

WHEREAS, Community Legal Services, Inc., has been designated pursuant to a contract
(“Contract”) with the City of Philadelphia Water, Sewer and Storm Water Rate Board (“Board”),
to serve as Public Advocate, representing the interests of the small user customers of the
Philadelphia Water Department (“PWD™), in forthcoming water and wastewater rate change
proceedings before the Board.

WHEREAS, Public Advocate is desirous of expert assistance of Exeter, in meeting its
obligations in the forthcoming rate change proceedings;

WHEREAS, Exeter has performed similar services for consumer advocate offices or
public utility commissions in this state and other states;

WHEREAS, Exeter is uniquely qualified to conduct such services and has agreed to do
so; and,

WHEREAS, Exeter has received and reviewed a complete copy of the Contract
(including all exhibits and the General Provisions), and understands that this Subcontract is
subject to the terms and conditions of that Contract, which are incorporated herein by reference.

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter set
forth, the parties hereto, intending to be legally bound, hereby enter into this agreement
(“Subcontract”):

1. Exeter will assist in the analysis of the revenue requirement, cost of service, rate
design, cost allocation, and related issues, in the forthcoming rate filing of the PWD and other
issues of concern to Public Advocate for which Exeter’s expertise is useful.

2. Exeter will provide Public Advocate as requested with the following range of
services relating to possible matters of concern:

o Analysis of the PWD’s records, reports, correspondences, filings and other
documents as necessary;

) Preparation of interrogatories and participation in other formal and informal
discovery activities, as required,;

. Preparation of responses to interrogatories propounded upon Public Advocate by
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other parties;

o Analysis of any direct, rebuttal and surrebuttal testimony, assistance in preparing
cross-examination and participation in cross-examination as permitted;

. Preparation of pre-filed testimony, direct testimony, rebuttal and surrebuttal as
determined to be necessary by Public Advocate and submit to cross- examination
thereon;

o Technical assistance in the preparation of briefs, reply briefs, exceptions and reply
exceptions;

. Analysis of the PWD’s compliance tariffs to determine conformity with the

Department’s final decisions where rates have been changed.

3. Exeter has commenced performance under this Subcontract as of December 1,
2019 and will complete its work on or before November 31, 2020, unless the term of this
Subcontract is extended.

4. Public Advocate will pay Exeter for its services under this Subcontract as follows:
The following hourly rates shall apply to individuals serving under this Subcontract:

Jerome Mierzwa: $195
Lafayette Morgan: $175

5. Public Advocate shall reimburse Exeter for actual costs of properly documented
necessary and appropriate travel and lodging expenses required to travel to Philadelphia to
provide services under this Subcontract. Lodging at a local hotel and travel to Philadelphia by
common carrier will be reimbursed when needed to perform Services required under the
Contract, and the maximum per diem rate for hotel stays shall not exceed $180.00 per night. The
maximum daily meals and incidental expenses rate for required travel shall not exceed $64 per
day.

6. Exeter agrees to submit to Public Advocate monthly invoices itemizing charges
for professional fees and reimbursable expenses incurred in the previous month. Invoices for
professional fees and reimbursable expenses for December 2019 and subsequent months shall be
submitted monthly to Public Advocate within ten (10) business days after the end of each month.

7. Exeter agrees that:

(a) work performed by Exeter shall be in conformity with the applicable terms of
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the Contract;

(b) nothing contained in this Subcontract shall be construed to impair the rights of
the City under the Contract;

(c) the City’s consent to or approval of this Subcontract shall not create any
obligation of the City to any Subcontractor;

(d) nothing contained in this Subcontract, or under the Contract, shall create any
obligation of the City to any Subcontractor;

(e) Exeter shall be bound by the same terms, covenants and conditions as Provider
under the Contract; including, without limitation, confidentiality, maintenance and
preservation of records, and audit by government representatives, under the Contract;

(F) Exeter presently, fully and unconditionally assigns, transfers and sets over to the
City all of Exeter’s right, title and interest in and to any sales and use tax which may be
refunded as a result of a claim for refund for any materials purchased in connection with
the Subcontract or the Contract, and otherwise has all obligations to the City that Provider
has pursuant to Section 3.8 (Sales and Use Tax) of the Contract;

(9) Exeter shall not be indebted to the City, and shall have all obligations to the
City that Provider has pursuant to Subsection 4.1(g) of the General Provisions of the
Contract (“No Indebtedness to the City”);

(h) Exeter shall comply with Chapter 17-400 (Payment or Reimbursement of
Employee Expenses Associated with the Use of Exclusionary Private Organizations) of the
Code, and shall have all obligations to the City and to Provider that Provider has pursuant
to Section 14.2 (Chapter 17-400 of the Philadelphia Code: Exclusionary Private
Organizations);

(i) Exeter shall comply with Section 17-104 (Prerequisites to the Execution of City
Contracts) of the Code, and shall have all obligations to the City that Provider has pursuant
to Sections 14.6 (Northern Ireland) and 14.8 (Business, Corporate and Slavery Era
Insurance Disclosure) of the Contract;

(1) Exeter shall comply with Chapter 17-1300 of the Code to the extent it is
applicable to a Subcontractor that is also a Service Contractor (as defined in Chapter 17-
1300) providing Services under the Subcontract, and to subcontractors at any tier that are
also Service Contractors providing Services under this Contract; and

(k) Exeter is and shall remain eligible for contracts with the City subject to
Chapter 17-1400 (Non-Competitively Bid Contracts; Financial Assistance) of the Code,
and shall have all obligations to the Public Advocate that the Public Advocate as Provider
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has to the City pursuant to Section 14.11 (Chapter 17-1400 of the Philadelphia Code:
Contributions and Other Mandatory Disclosures) of the General Provisions of the
Contract.

8. Exeter and any and all entities controlling Exeter, under common control with
Exeter or controlled by Exeter are not currently indebted to the City, and will not at any time
during the term of this Subcontract (including any Additional Term(s)) be indebted to the City,
for or on account of any delinquent taxes (including, but not limited to, taxes collected by the
City on behalf of the School District of Philadelphia), water bills, sewer bills, liens, judgments,
fees or other debts for which no written agreement or payment plan satisfactory to the City has
been established. Exeter shall remain current during the term of this Subcontract under all such
agreements and payment plans, and shall inform Public Advocate in writing of Exeter’s receipt
of any notices of delinquent payments under any such agreement or payment plan within five (5)
days after receipt. In addition to any other rights or remedies available to Public Advocate at law
or in equity, Exeter acknowledges that any breach or failure to conform to this representation,
warranty and covenant may, at the option of Public Advocate, result in the withholding of
payments otherwise due to Exeter under this Subcontract or any other agreement with the Public
Advocate under which the Public Advocate may then owe payment of any kind, and, if such
breach or failure is not resolved to the Public Advocate’s satisfaction within a reasonable time
frame specified by the Public Advocate in writing, may result in the offset of any such
indebtedness against said payments or the termination of this Subcontract for default (in which
case Exeter shall be liable for all excess costs and other damages resulting from the termination),
or both.

9. Chapter 17-400 of the Philadelphia Code: Exclusionary Private Organizations.

@ In accordance with Section 17-400 of the Code, as it may be amended
from time to time, Exeter agrees that its payment or reimbursement of membership fees
or other expenses associated with participation by its employees in an exclusionary
private organization, insofar as such participation confers an employment advantage or
constitutes or results in discrimination with regard to hiring, tenure of employment,
promotions, terms, privileges or conditions of employment on the basis of race, color,
sex, sexual orientation, religion, national origin or ancestry, constitutes a substantial
breach of this Subcontract entitling Public Advocate to all rights and remedies provided
in this Subcontract or otherwise available at law or in equity.

(b) Exeter agrees to cooperate with the Commission on Human Relations of
the City in any manner which the Commission deems reasonable and necessary for the
Commission to carry out its responsibilities under Chapter 17-1400 of the Code. Exeter’s
failure to so cooperate shall constitute a substantial breach of this Subcontract entitling
the Public Advocate to all rights and remedies provided in this Subcontract or otherwise
available at law or in equity.

10. Section 17-104 of the Philadelphia Code: Northern Ireland.
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@) In accordance with Section 17-104 of the Code, Exeter (including any
parent company, subsidiary, exclusive distributor or company affiliated with Exeter) (1)
confirms that it does not have, and agrees that it will not have at any time during the
Term of this Subcontract (including any extensions of the Term), any investment,
licenses, franchises, management agreements or operations in Northern Ireland and (2)
agrees that no product to be provided to the City under this Subcontract will originate in
Northern Ireland, unless Exeter has implemented the fair employment principles
embodied in the MacBride Principles.

(b) In the performance of the Subcontract, Exeter agrees that it will not use
any suppliers, subcontractors or subconsultants at any tier (a) who have (or whose parent,
subsidiary, exclusive distributor or company affiliate have) any investments, licenses,
franchises, management agreements or operations in Northern Ireland or (b) who will
provide products originating in Northern Ireland unless said supplier, subconsultant or
subcontractor has implemented the fair employment principles embodied in the MacBride
Principles.

(©) Exeter agrees to cooperate with the City’s Director of Finance in any
manner which the said Director deems reasonable and necessary to carry out the
Director’s responsibilities under Section 17-104 of the Code. Exeter expressly
understands and agrees that any false certification or representation in connection with
this Section 10 (Section 17-104 of the Code) and any failure to comply with the
provisions of this Section 10 (Section 17-104 of the Code) shall constitute a substantial
breach of this Subcontract entitling the Public Advocate to all rights and remedies
provided in this Subcontract or otherwise available at law (including, but not limited to,
Section 17-104 of the Code) or in equity. In addition, Exeter understands that false
certification or representation is subject to prosecution under Title 18 Pa. C.S. Section
4904,

11.  Chapter 17-1300 of the Code: Philadelphia 21% Century Minimum Wage and
Benefits Standard.

(a) If Exeter or any subcontractor at any tier is an Employer subject to the
requirements of Chapter 17-1300, as that term is defined in Section 17-1302 and
described in Section 17-1303 of the Code, then, absent a waiver, during the Initial Term
and any Additional Term, in addition to any applicable state and federal requirements, it
shall provide and cause any subcontractors at any tier that are also Employers to provide
their respective covered Employees with at least the minimum wage standard and
minimum benefits standard and notice thereof, as required under applicable law.

(b) A summary of the current requirement is provided at Section 14.10 of the
General Provisions of the Contract as modified by Section C of Exhibit PA-3
(Modifications to the General Provisions).
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12. Exeter shall perform its services under the Subcontract as an independent
contractor and shall not be deemed an employee of the Public Advocate (Community Legal
Services, Inc.).

13. Exeter agrees to indemnify, defend and hold harmless Public Advocate and the
City, its officers, agents and employees from any and all losses, costs (including, but not limited
to, litigation and settlement costs and counsel fees and expenses), claims, suits, actions, damages,
liability and expenses, occasioned wholly or in part by Exeter’s act or omission or negligence or
fault or the act or omission or negligence or fault of Exeter’s agents, subcontractors, independent
contractors, suppliers, employees or servants in connection with this Subcontract, including, but
not limited to, those in connection with loss of life, bodily injury, personal injury, damage to
property, contamination or adverse effects on the environment, intentional acts, failure to pay
any subcontractors or suppliers, any breach of this Subcontract, and any infringement or
violation of any proprietary right (including, but not limited to, patent, copyright, trademark,
service mark and trade secret).

14. If requested, Exeter shall deliver to Public Advocate the background material
prepared or obtained by Exeter incident to the performance of this Subcontract. Background
material means and includes all original workpapers, notes and drafts prepared by Exeter to
support the data or conclusions in the final reports, and includes completed questionnaires,
surveys, or other data collection methods, material in electronic data processing forms, computer
programs, other printed materials, pamphlets, maps, drawings and books acquired by Exeter
during the term of the Subcontract and directly related to the services being rendered.

15. Interest of Subcontractor. Exeter covenants that it presently has no interest and
shall not acquire any interest, direct or indirect, which would conflict in any manner or degree
with the performance of its services hereunder. Exeter further covenants that in the performance
of this Subcontract, it shall not knowingly employ any person having such interest. Exeter
further certifies that no member of the board of Exeter or any of its officers or directors have
such an adverse interest.

16. Termination of Subcontract

@) If for any reason Exeter shall fail to fulfill in timely or proper manner its
obligations under this Subcontract, or if Exeter shall violate any of the covenants or stipulations
of the Subcontract, Public Advocate shall thereupon have the right to terminate the Subcontract
by giving written notice to Exeter of such termination and specifying the effective date thereof,
at least five days before the effective date of such termination. In that event, all finished or
unfinished documents, data, studies, photographs and reports or other material prepared by
Exeter under the Subcontract shall, at the option of Public Advocate, become its property, and
Exeter shall be entitled to receive just and equitable compensation for any satisfactory work
completed on such documents and other materials.
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Notwithstanding the above, Exeter shall not be relieved of liability to Public
Advocate for damages sustained by Public Advocate by virtue of Exeter’s performance of its
services hereunder.

(b) In addition, this Subcontract may be canceled by Public Advocate upon
ten days’ notice in writing delivered by mail or in person to Roger Colton, Fisher, Sheehan &
Colton, 34 Warwick Road, Belmont, MA 02478. In that event, all finished or unfinished
documents, data, studies, photographs and reports or other material prepared by Exeter under this
Subcontract shall, at the option of Public Advocate, become its property, and Exeter shall be
entitled to receive just and equitable compensation for any satisfactory work completed on such
documents and other materials.

17.  Assignability. Exeter shall not assign any interest in this Subcontract and shall
not transfer any interest in the same, without the prior written consent of Public Advocate.

18.  Covenant Against Contingent Fees. Exeter warrants that no person or selling
agency has been employed or retained to solicit or secure this Subcontract upon an agreement or
understanding for a commission, percentage, brokerage or contingent fee (excepting bona fide
employees or bona fide established commercial or selling agencies maintained by Exeter for the
purpose of securing business). For breach or violation of this warranty, Public Advocate shall
have the right to annul the Subcontract without liability, or in its discretion, to deduct from the
Subcontract price or consideration, or otherwise recover, the full amount of such commission,
percentage, brokerage or contingent fee.

19.  All questions or disputes arising between the parties hereto respecting any matter
pertaining to the Subcontract or any part thereof or any breach of the Subcontract arising
thereunder shall be referred to a representative of the American Arbitration Association for final
determination.

20.  The Subcontract constitutes the entire agreement between the parties. No
amendment or modification changing its scope or terms shall have any force or effect unless it is
in writing and signed by the parties. The Subcontract shall be construed and enforced in
accordance with the laws of Pennsylvania.

[Signature Page Follows]
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IN WITNESS WHEREQF, the parties hereto have executed the Subcontract as of the
Effective Date.

Approved:

DT~

Deborah Freedman, Executive Director
Community Legal Services, Inc.

Jejome D. Mierzwa /
Prpincipal, Exeter Associates, Inc.
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SUBCONTRACT

This Subcontract, effective for services rendered to the Public Advocate on or after
December 1, 2019, is made and entered into as of February 28, 2020 (“Effective Date”) by and
between Community Legal Services, Inc. (“Public Advocate) and Fisher, Sheehan & Colton
(“FSC”):

WHEREAS, Community Legal Services, Inc., has been designated pursuant to a contract
(“Contract”) with the City of Philadelphia Water, Sewer and Storm Water Rate Board (“Board”),
to serve as Public Advocate, representing the interests of the small user customers of the
Philadelphia Water Department (“PWD?”), in forthcoming water and wastewater rate change
proceedings before the Board.

WHEREAS, Public Advocate is desirous of expert assistance of Fisher, Sheehan &
Colton’s Principal, Roger D. Colton, in meeting its obligations in the forthcoming rate change
proceedings;

WHEREAS, FSC has performed similar services for consumer advocate offices or public
utility commissions in this state and other states;

WHEREAS, FSC is uniquely qualified to conduct such services and has agreed to do so;
and,

WHEREAS, FSC has received and reviewed a complete copy of the Contract (including
all exhibits and the General Provisions), and understands that this Subcontract is subject to the
terms and conditions of that Contract, which are incorporated herein by reference.

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter set
forth, the parties hereto, intending to be legally bound, hereby enter into this agreement
(“Subcontract™):

1. FSC will assist in the analysis of the billing, collections, and customer service and
other practices of the PWD and the City of Philadelphia Water Revenue Bureau that affect rates
and charges and that may be appropriate for the Public Advocate in the scope of its services
before the Board in the rate proceeding during the term of the subcontract.

2. FSC will provide Public Advocate as requested with the following range of
services relating to possible matters of concern:

o Analysis of the PWD’s records, reports, correspondences, filings and other
documents as necessary;

o Preparation of interrogatories and participation in other formal and informal
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discovery activities, as required;

o Preparation of responses to interrogatories propounded upon Public Advocate by
other parties;
o Analysis of any direct, rebuttal and surrebuttal testimony, assistance in preparing

cross-examination and participation in cross-examination as permitted;

o Preparation of pre-filed testimony, direct testimony, rebuttal and surrebuttal as
determined to be necessary by Public Advocate and submit to cross- examination
thereon;

o Technical assistance in the preparation of briefs, reply briefs, exceptions and reply
exceptions;

o Analysis of the PWD’s compliance tariffs to determine conformity with the

Department’s final decisions where rates have been changed.

3. FSC has commenced performance under this Subcontract as of December 1, 2019
and will complete its work on or before November 31, 2020, unless the term of this Subcontract
is extended.

4. Public Advocate will pay FSC for its services under this Subcontract according to
the following schedule:

Professional fees will be charged at a rate of $175.00/hour. All services will be provided by
Roger D. Colton.

5. Public Advocate shall reimburse FSC for actual costs of properly documented
necessary and appropriate travel and lodging expenses required to travel to Philadelphia to
provide services under this Subcontract. Lodging at a local hotel and travel to Philadelphia by
common carrier will be reimbursed when needed to perform Services required under the
Contract, and the maximum per diem rate for hotel stays shall not exceed $180.00 per night. The
maximum daily meals and incidental expenses rate for required travel shall not exceed $64 per
day.

6. FSC agrees to submit to Public Advocate monthly invoices itemizing charges for
professional fees and reimbursable expenses incurred in the previous month. Invoices for
professional fees and reimbursable expenses for December 2019 and subsequent months shall be
submitted monthly to Public Advocate within ten (10) business days after the end of each month.

7. FSC agrees that:
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(a) work performed by FSC shall be in conformity with the applicable terms of the
Contract;

(b) nothing contained in this Subcontract shall be construed to impair the rights of
the City under the Contract;

(c) the City’s consent to or approval of this Subcontract shall not create any
obligation of the City to any Subcontractor;

(d) nothing contained in this Subcontract, or under the Contract, shall create any
obligation of the City to any Subcontractor;

(e) FSC shall be bound by the same terms, covenants and conditions as Provider
under the Contract; including, without limitation, confidentiality, maintenance and
preservation of records, and audit by government representatives, under the Contract;

(f) FSC presently, fully and unconditionally assigns, transfers and sets over to the
City all of FSC’s right, title and interest in and to any sales and use tax which may be
refunded as a result of a claim for refund for any materials purchased in connection with
the Subcontract or the Contract, and otherwise has all obligations to the City that Provider
has pursuant to Section 3.8 (Sales and Use Tax) of the Contract;

(g) FSC shall not be indebted to the City, and shall have all obligations to the City
that Provider has pursuant to Subsection 4.1(g) of the General Provisions of the Contract
(“No Indebtedness to the City”);

(h) FSC shall comply with Chapter 17-400 (Payment or Reimbursement of
Employee Expenses Associated with the Use of Exclusionary Private Organizations) of the
Code, and shall have all obligations to the City and to Provider that Provider has pursuant
to Section 14.2 (Chapter 17-400 of the Philadelphia Code: Exclusionary Private
Organizations);

(1) FSC shall comply with Section 17-104 (Prerequisites to the Execution of City
Contracts) of the Code, and shall have all obligations to the City that Provider has pursuant
to Sections 14.6 (Northern Ireland) and 14.8 (Business, Corporate and Slavery Era
Insurance Disclosure) of the Contract;

(j) FSC shall comply with Chapter 17-1300 of the Code to the extent it is
applicable to a Subcontractor that is also a Service Contractor (as defined in Chapter 17-
1300) providing Services under the Subcontract, and to subcontractors at any tier that are
also Service Contractors providing Services under this Contract; and

(k) FSC is and shall remain eligible for contracts with the City subject to Chapter
17-1400 (Non-Competitively Bid Contracts; Financial Assistance) of the Code, and shall
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have all obligations to the Public Advocate that the Public Advocate as Provider has to
the City pursuant to Section 14.11 (Chapter 17-1400 of the Philadelphia Code:
Contributions and Other Mandatory Disclosures) of the General Provisions of the
Contract.

8. FSC and any and all entities controlling FSC, under common control with FSC or
controlled by FSC are not currently indebted to the City, and will not at any time during the term
of this Subcontract (including any Additional Term(s)) be indebted to the City, for or on account
of any delinquent taxes (including, but not limited to, taxes collected by the City on behalf of the
School District of Philadelphia), water bills, sewer bills, liens, judgments, fees or other debts for
which no written agreement or payment plan satisfactory to the City has been established. FSC
shall remain current during the term of this Subcontract under all such agreements and payment
plans, and shall inform Public Advocate in writing of FSC’s receipt of any notices of delinquent
payments under any such agreement or payment plan within five (5) days after receipt. In
addition to any other rights or remedies available to Public Advocate at law or in equity, FSC
acknowledges that any breach or failure to conform to this representation, warranty and covenant
may, at the option of Public Advocate, result in the withholding of payments otherwise due to
FSC under this Subcontract or any other agreement with the Public Advocate under which the
Public Advocate may then owe payment of any kind, and, if such breach or failure is not
resolved to the Public Advocate’s satisfaction within a reasonable time frame specified by the
Public Advocate in writing, may result in the offset of any such indebtedness against said
payments or the termination of this Subcontract for default (in which case FSC shall be liable for
all excess costs and other damages resulting from the termination), or both.

0. Chapter 17-400 of the Philadelphia Code: Exclusionary Private Organizations.

(a) In accordance with Section 17-400 of the Code, as it may be amended
from time to time, FSC agrees that its payment or reimbursement of membership fees or
other expenses associated with participation by its employees in an exclusionary private
organization, insofar as such participation confers an employment advantage or
constitutes or results in discrimination with regard to hiring, tenure of employment,
promotions, terms, privileges or conditions of employment on the basis of race, color,
sex, sexual orientation, religion, national origin or ancestry, constitutes a substantial
breach of this Subcontract entitling Public Advocate to all rights and remedies provided
in this Subcontract or otherwise available at law or in equity.

(b) FSC agrees to cooperate with the Commission on Human Relations of the
City in any manner which the Commission deems reasonable and necessary for the
Commission to carry out its responsibilities under Chapter 17-1400 of the Code. FSC’s
failure to so cooperate shall constitute a substantial breach of this Subcontract entitling
the Public Advocate to all rights and remedies provided in this Subcontract or otherwise
available at law or in equity.

10. Section 17-104 of the Philadelphia Code: Northern Ireland.
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(a) In accordance with Section 17-104 of the Code, FSC (including any parent
company, subsidiary, exclusive distributor or company affiliated with FSC) (1) confirms
that it does not have, and agrees that it will not have at any time during the Term of this
Subcontract (including any extensions of the Term), any investment, licenses, franchises,
management agreements or operations in Northern Ireland and (2) agrees that no product
to be provided to the City under this Subcontract will originate in Northern Ireland,
unless FSC has implemented the fair employment principles embodied in the MacBride
Principles.

(b) In the performance of the Subcontract, FSC agrees that it will not use any
suppliers, subcontractors or subconsultants at any tier (a) who have (or whose parent,
subsidiary, exclusive distributor or company affiliate have) any investments, licenses,
franchises, management agreements or operations in Northern Ireland or (b) who will
provide products originating in Northern Ireland unless said supplier, subconsultant or
subcontractor has implemented the fair employment principles embodied in the MacBride
Principles.

(©) FSC agrees to cooperate with the City’s Director of Finance in any manner
which the said Director deems reasonable and necessary to carry out the Director’s
responsibilities under Section 17-104 of the Code. FSC expressly understands and agrees
that any false certification or representation in connection with this Section 10 (Section
17-104 of the Code) and any failure to comply with the provisions of this Section 10
(Section 17-104 of the Code) shall constitute a substantial breach of this Subcontract
entitling the Public Advocate to all rights and remedies provided in this Subcontract or
otherwise available at law (including, but not limited to, Section 17-104 of the Code) or
in equity. In addition, FSC understands that false certification or representation is subject
to prosecution under Title 18 Pa. C.S. Section 4904.

11. Chapter 17-1300 of the Code: Philadelphia 21 Century Minimum Wage and
Benefits Standard.

(a) If FSC or any subcontractor at any tier is an Employer subject to the
requirements of Chapter 17-1300, as that term is defined in Section 17-1302 and
described in Section 17-1303 of the Code, then, absent a waiver, during the Initial Term
and any Additional Term, in addition to any applicable state and federal requirements, it
shall provide and cause any subcontractors at any tier that are also Employers to provide
their respective covered Employees with at least the minimum wage standard and
minimum benefits standard and notice thereof, as required under applicable law.

(b) A summary of the current requirement is provided at Section 14.10 of the

General Provisions of the Contract as modified by Section C of Exhibit PA-3
(Modifications to the General Provisions).

—5—





ATTACHMENT TO LH-I-6(1)

12.  FSC shall perform its services under the Subcontract as an independent contractor
and shall not be deemed an employee of the Public Advocate (Community Legal Services, Inc.).

13. FSC agrees to indemnify, defend and hold harmless Public Advocate and the City,
its officers, agents and employees from any and all losses, costs (including, but not limited to,
litigation and settlement costs and counsel fees and expenses), claims, suits, actions, damages,
liability and expenses, occasioned wholly or in part by FSC’s act or omission or negligence or
fault or the act or omission or negligence or fault of FSC’s agents, subcontractors, independent
contractors, suppliers, employees or servants in connection with this Subcontract, including, but
not limited to, those in connection with loss of life, bodily injury, personal injury, damage to
property, contamination or adverse effects on the environment, intentional acts, failure to pay
any subcontractors or suppliers, any breach of this Subcontract, and any infringement or
violation of any proprietary right (including, but not limited to, patent, copyright, trademark,
service mark and trade secret).

14. If requested, FSC shall deliver to Public Advocate the background material
prepared or obtained by FSC incident to the performance of this Subcontract. Background
material means and includes all original workpapers, notes and drafts prepared by FSC to
support the data or conclusions in the final reports, and includes completed questionnaires,
surveys, or other data collection methods, material in electronic data processing forms, computer
programs, other printed materials, pamphlets, maps, drawings and books acquired by FSC during
the term of the Subcontract and directly related to the services being rendered.

15. Interest of Subcontractor. FSC covenants that it presently has no interest and
shall not acquire any interest, direct or indirect, which would conflict in any manner or degree
with the performance of its services hereunder. FSC further covenants that in the performance of
this Subcontract, it shall not knowingly employ any person having such interest. FSC further
certifies that no member of the board of FSC or any of its officers or directors have such an
adverse interest.

16. Termination of Subcontract

(a) If for any reason FSC shall fail to fulfill in timely or proper manner its
obligations under this Subcontract, or if FSC shall violate any of the covenants or stipulations of
the Subcontract, Public Advocate shall thereupon have the right to terminate the Subcontract by
giving written notice to FSC of such termination and specifying the effective date thereof, at
least five days before the effective date of such termination. In that event, all finished or
unfinished documents, data, studies, photographs and reports or other material prepared by FSC
under the Subcontract shall, at the option of Public Advocate, become its property, and FSC shall
be entitled to receive just and equitable compensation for any satisfactory work completed on
such documents and other materials.

Notwithstanding the above, FSC shall not be relieved of liability to Public
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Advocate for damages sustained by Public Advocate by virtue of FSC’s performance of its
services hereunder.

(b) In addition, this Subcontract may be canceled by Public Advocate upon
ten days’ notice in writing delivered by mail or in person to Roger Colton, Fisher, Sheehan &
Colton, 34 Warwick Road, Belmont, MA 02478. In that event, all finished or unfinished
documents, data, studies, photographs and reports or other material prepared by FSC under this
Subcontract shall, at the option of Public Advocate, become its property, and FSC shall be
entitled to receive just and equitable compensation for any satisfactory work completed on such
documents and other materials.

17.  Assignability. FSC shall not assign any interest in this Subcontract and shall not
transfer any interest in the same, without the prior written consent of Public Advocate.

18. Covenant Against Contingent Fees. FSC warrants that no person or selling
agency has been employed or retained to solicit or secure this Subcontract upon an agreement or
understanding for a commission, percentage, brokerage or contingent fee (excepting bona fide
employees or bona fide established commercial or selling agencies maintained by FSC for the
purpose of securing business). For breach or violation of this warranty, Public Advocate shall
have the right to annul the Subcontract without liability, or in its discretion, to deduct from the
Subcontract price or consideration, or otherwise recover, the full amount of such commission,
percentage, brokerage or contingent fee.

19.  All questions or disputes arising between the parties hereto respecting any matter
pertaining to the Subcontract or any part thereof or any breach of the Subcontract arising
thereunder shall be referred to a representative of the American Arbitration Association for final
determination.

20. The Subcontract constitutes the entire agreement between the parties. No
amendment or modification changing its scope or terms shall have any force or effect unless it is
in writing and signed by the parties. The Subcontract shall be construed and enforced in
accordance with the laws of Pennsylvania.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have executed the Subcontract as of the
Effective Date.

Approved:

AT

Deborah Freedman, Executive Director
Community Legal Services, Inc.

2 Kff&

ﬁiogerb. Colton

Fisher, Sheehan & Colton
34 Warwick Road
Belmont, MA 02478
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Robert W. Ballenger

Energy Unit Attorney
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Tel: 215.981.3788

Fax: 267.765.6481

RBallenger@CLSPhila.org

This e-mail, sent by Robert W. Ballenger, Attorney At Law, is intended only for the use of the individual or
entity to which it is addressed and may contain information that is privileged, confidential and exempt
from disclosure under applicable law. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivering the message to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this e-mail in error, please destroy it and notify us immediately.
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