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BACKGROUND

The Department discharged Lieutenant Marc Hayes, effective July 9, 2020. It did
so based upon several charges stemming from a series of texts and a video he exchanged
with two subordinates on August 13, 2018.

These charges asserted the following violations of the Department’s Disciplinary
Code: (1) Section 1-§024-10 - Conduct Unbecoming — Any act, conduct or course of
conduct which objectively constitutes sexual harassment; (2) Section 1-§021-10 — Any
incident, conduct or course of conduct which indicates that an employee has little or no
regard for his or her responsibility as a member of the Police Department; (3) Section 1-
§025-10 — On duty or job related inappropriate sexually based communication(s)
conveyed in any manner; and (4) Section 8-§003-10 — Failure to properly supervise
subordinates. (City Exhibit 6.)

The Union contends the City lacked just cause to impose this discipline. It asks
that Hayes be reinstated to his former position with the Department and be made whole
for all pay and benefits lost as a consequence of his discharge. It also requests that the
City be directed to revise Hayes’ personnel records to expunge all reference to his
discharge to the extent consistent with governing law.

The relevant facts of this case, including the areas of dispute, may be set forth
succinctly:

Hayes’ Employment History

At the time of his discharge, Hayes had been a member of the Department for

nearly eighteen years. During his tenure, the Department promoted him twice; elevating
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him to the rank of Sergeant in or about 2006 and the rank of Lieutenant in or about 2015.'
He has no record of discipline in the past seventeen years. He received his lone
discipline in 2005 due to the loss of his service weapon while on duty.
His annual performance reports from 2003 — 2018 reflect that he has consistently
received satisfactory ratings, with his rating officers describing his performance as
“outstanding” and “exceptional.” (Union Exhibit 3.)*

Events of August 13, 2018

The circumstances leading to Hayes’ discharge arose from events that occurred on
August 13, 2018.

On that day, the personnel under Hayes’ supervision within the 24™ District
included Police Officers Officer 1 and  Officer 2 who had a court appearance
that morning.’

t Officerd and Officer 2 had completed their court assignment,

Upon learning tha
Hayes commenced a text conversation regarding whether he would release them from
duty for the day. (City Exhibit 2.)*

In doing so, he proposed granting such release if they correctly answered a

question before he completed eating a sandwich. (City Exhibit 2.) After learning from

"n 2017, Hayes took the Captain’s promotional exam and was placed on the list of successful candidates.
However, in October 2018, the Department cancelled his pre-promotional interview due to the Internal
Affairs Division investigation that subsequently led to his discharge.

? Most recently, in 2018, Hayes’ then commanding officer Captain Stephen Clark stated, “Marc, you have
performed your duties in an exemplary manner. I can count on you to steer the ship admirably, in my
absence. Your personnel are highly motivated and effective a direct reflection of the superior leadership,
coaching and guidance you provide.” (Union Exhibit 3.)

3 Police Officer 1 has since been promoted to the rank of Detective.

4 According to the testimony of Ofi®"? and Hayes, an informal practice known as slide time exists within
the Department. Under this practice, officers who complete a court appearance before the conclusion of
their shift are permitted with supervisor authorization to leave early, when logistics, such as the
unavailability of a patrol car, would render it impractical for them to return to their District for the balance
of their tour.
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Officer 2 that Officer 1 \as in the restroom, he advised that they both needed to participate.’
When €1 did not return promptly, he texted, “2 questions. 1 is true or false and ur
running out of time. Other court cops r getting them right. Someone has to work street.”
(City Exhibit 2.)

When Officer 2 o Officerl \ere eventually together, Hayes posed a question asking
for a Spanish equivalent of “Oh Daddy.” (City Exhibit 2.)° This text then triggered an
exchange in which Offi€€r 2 commented, “Papi* come on teach your wife Spanish lol. I'm
sure white ladies say some crazy shit to their men lol.” Hayes, in turn replied, “U say
wife. I spell it whiff. Y teach her Spanish. Heard that enough in my lifetime. Not the
same. I only been with 1 lady in my lifetime and white she is. Yes. I was virgin until 21.
First time I had a baby.” (City Exhibit 2.)

After Hayes released them both from duty for the day, Offi€€r 2 texted Hayes and
officer 4 picture of heavy traffic with a note, “Still tryna get home.” (City Exhibit 2.)
Hayes, in turn, replied: “Hey. If I show u guys something I just found out and it’s on the
weird side will u get mad. I just got a dog for kids. Horrible breath I find outy.” (City
Exhibit 2.)

Eventually, he texted them both a one minute twenty-seven second video,
depicting a small dog performing oral sex on a woman. (City Exhibits 2 & 9.) Officer2

subsequently replied, “Please don’t send me things like that.” (City Exhibit 2.)

> Officer 2 i reference to OfiCer texted, “She’s peeing one sec,” to which Hayes replied, “She always pees.”
(City Exhibit 2.) After sending photos of his sandwich, Hayes texted, “Really trying here. Mayb bad one
and it’s a multi multi wiper,” followed by a poop emoji. (City Exhibit 1-2.)

® portions of the question are beyond the borders of the text produced. (City Exhibit 2.) In her November
16, 2018 statement to IAD investigator Smith, O recalled Hayes asking three questions, including what
do men want Spanish women to say to them, and what are the colors of her hair. (City Exhibit 3A.)

4-
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EEO & Internal Affairs Division Investigations

Subsequently, on or about October 30, 2018, an anonymous letter was found in
the 24" District Headquarters, alleging that on August 13, 2018, Hayes sent a sexually
explicit video to two subordinate female officers during working hours. The letter was
forwarded to the Internal Affairs Division (“IAD”) and triggered investigation by its EEO
and Investigative Support Services (“ISS”) Teams. The former was led by Lieutenant
Brent Conway and the latter by Detective Jeanette Smith.

In his testimony, Conway averred that his investigation included interviewing
Officer 1 Officer 2 anq all other officers that had access to the office where the anonymous
letter was found, except Hayes. In addition, he reported obtaining a copy of the video
and the texts that Hayes, OMr? and Officer 2 had exchanged on August 13, 2018.

According to Conway, the report of his investigation was not formally completed
until 2021, but had been submitted for approval through the chain-of-command in or
about July 2020. This report, he said, included a finding substantiating that Hayes had
committed sexual harassment in violation of City and Department policy. (City Exhibits
4-5.)’

Recounting her ISS investigation of this matter, Detective Smith related that she,
too, secured the texts and video, executed search warrants to obtain such materials

directly from the cellular service providers, confirmed all relevant cell phone numbers

7 Department Directive 8.7 specifies that employees are explicitly prohibited from engaging in any conduct
that would violate the City’s Sexual Harassment Policy. (City Exhibit 5.) The City’s Policy defines sexual
harassment as unwelcome sexual advances, unwelcome requests for sexual favors or other unwelcome
verbal or physical conduct of a sexual nature when: (1) submission to that conduct is made explicitly or
implicitly a term or condition of employment; (2) submission to or rejection of that conduct is used as a
basis for employment decisions; or (3) the conduct has the purpose or effect of interfering with an
individual’s work performance or creating an intimidating, hostile or offensive work environment.” (City
Exhibit 4.) The Policy states further that “unwelcome means unwanted.” No employee should assume that
any such conduct is welcome by others.” (City Exhibit 4.)

EXHIBIT A-005
-5-



and interviewed Officér 1 Officer 2 5nq Captain Clark. She reported completing these steps
and concluding her active investigation in Summer 2019, at which time she referred the
matter to the District Attorney’s Office for a determination of possible criminal charges
due to the obscene nature of the video and its depiction of bestiality.

Following receipt of the District Attorney’s Declination Memorandum, dated July
8, 2021, she completed her investigation report and submitted it for approval. (City
Exhibits 3A-3B.) Her report, dated August 12, 2021, was approved by her superior
officer on August 27, 2021. (Employer Exhibit 3A.)

Officer 1 Testimony®

In her testimony, M verified the texts that she, Offi€r 2 and Hayes exchanged
on August 13, 2018, as well as the video received that day from Hayes. She confirmed
that when interviewed by Lieutenant Conway, she described Hayes’ texts as a “joke”
(Union Exhibit 2.) In addition, she verified informing Conway that she did not believe
that Hayes had sent the video in an attempt to sexually harass her. (Union Exhibit 1.)
The video, she said, did not offend her, but she considered it “gross and inappropriate.”

She also averred that prior to August 13, 2018, Hayes had not engaged in any
inappropriate behavior towards her.

In addition, she denied authoring the anonymous letter that triggered the IAD
investigation or requesting anyone to do so on her behalf.

Addressing an October 31, 2018 conversation with Hayes, she recalled he
apologized for sending the video and asked if she still had a copy. According to Officer1
he stated further that if called to IAD, she could say she has no recollection of it. She

averred replying that she would not lie.

¥ Police Officer| Officer 2 did not testify at the hearing in this matter.

-6-
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Marc Hayes’ Testimony

In testifying, Hayes affirmed his August 13, 2018 exchange of texts with Officer?
and Officer 2 reoarding their early release that day, as slide time. He reported joking as to
the need for them to correctly answer a question for that purpose, noting they both knew
early release would be granted.

He also described sending the video to them as a part of a joke he had been
sharing regarding a dog with bad breath. He maintained having no intent to harass them.

According to Hayes, shortly after sending the video, he realized that doing so had

h Officer 1

been a mistake. In response, he reported promptly apologizing to bot and

Officer 2

In addition, he described making a personal commitment to improve the culture
within the Department for all officers. Putting this vow in to practice, he said, included:
(1) posting information regarding the Department’s EEO policy within the 24™ District
office; and (2) conducting meetings with his squad to review expected conduct and the
Department’s EEO complaint procedure.

Following August 13, 2018, he maintained never having exchanged similar text
messages nor sharing any non-work related videos with fellow officers.

Upon learning of the anonymous letter that surfaced in October 2018 regarding
his sharing of the video, he recalled feeling bad that she and Offi€€r 2 would be forced to
address this matter again. He confirmed having a conversation at or about that time with
Officer 1

concerning their children. According to Hayes, neither in this conversation nor at

any other time did he attempt to influence what she or Offi€€r 2 woyld say when
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questioned regarding the video, nor suggest they could express a lack of recall. He
pointed out that the matter was already then well known

In or about November 4, 2018, Hayes reported being placed on restricted duty and
detailed from the 24" District to the DVIC in response to the IAD investigation of this
matter. He related never being interviewed or afforded an opportunity to explain his
conduct relative to that investigation.

Hayes’ Discharge

Effective July 9, 2020, Commissioner Danielle Outlaw, by a Commissioner’s
Direct Action (“CDA”), discharged Hayes based upon four violations of the
Department’s Disciplinary Code, as identified by Deputy Commissioner Bryan Nash.
The first three concerned conduct unbecoming -- Section 1-§024-10 (sexual harassment);
Section 1-§021-10 (conduct showing little or no regard for Department responsibilities);
and Section 1-§025-1 (on duty inappropriate sexually based communications) — and the
fourth involved a failure to properly supervise — Section 8-§003-10. Only the first two
charges carry a penalty range that includes dismissal for a first offense. Nash nonetheless
recommended dismissal as the penalty for all four. (City Exhibit 7.)

Although the IAD investigation had not yet been finalized as of that date,
Commissioner Outlaw averred to having sufficient information to proceed with a CDA.
She recalled, in particular, that all interviews had been conducted and all documentary
evidence had been gathered. Conclusion of the investigation, she stated, was pending the
District’s Attorney determination on the criminal referral made by IAD.

On the basis of the available information, she reported concluding that Hayes had

engaged in extremely inappropriate behavior that violated the City’s Sexual Harassment
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Policy and represented a continuing course of conduct. Describing his offenses as bold,
she concluded a strong response was required; namely discharge.’

Procedural History

Hayes’ discharge prompted the instant grievance. (Joint Exhibit 2.) When the
parties were unable to resolve the matter at the lower stages of the grievance procedure,
the Union demanded arbitration. (Joint Exhibit 3.) Pursuant to their contractual
procedures, the parties selected me to hear and decide the case. (Joint Exhibit 1.)

I held a hearing in this case on June 17, 2022 at the offices of the American
Arbitration Association in Philadelphia, PA. The hearing concluded on June 22, 2022,

which, by agreement of the parties, was conducted by videoconference. At the hearing,

the parties each had full opportunity to present evidence and argument in support of their

respective positions. They did so. Upon the conclusion of the hearing on June 22, 2022, I

declared the record closed as of that date.

DISCUSSION AND FINDINGS
The Issue:
The parties have stipulated that the issues to be decided are as follows:

1. Did the City have just cause to discharge the grievant, Marc Hayes,
effective July 9, 2020?

2. Ifnot, what shall be the remedy?

Positions of the Parties

The parties’ respective positions may be summarized as follows:

? Outlaw became the Department’s Commissioner in February 2020. On cross-examination, she stated
having no knowledge as to the reason that no disciplinary action had been taken as to Hayes prior to her
appointment by either former Police Commissioner Ross, who resigned in August 2019, or Interim
Commissioner Coulter, who served in that capacity from August 2019 — February 2020.

9.
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City’s Position

The City contends that its discharge of Hayes was for just cause. It maintains that
the evidence conclusively demonstrates that he is guilty of the charged offenses, which
warranted his termination.

The critical facts, it stresses, are largely uncontested. It highlights that on August
13, 2018, Hayes engaged in an extended exchange of text messages with his subordinates
officer1 and Officer 2 which were inappropriate and laced with sexual innuendo. After
releasing them from duty, it points out, he continued and escalated this offending conduct
by sending them each a copy of a sexually explicit video, which he transmitted twice to
ensure it was received.

Subsequently, it notes, when this conduct became the subject of an IAD
investigation based upon an anonymous complaint, he exacerbated his transgressions by
attempting to influence the statements provided by Offi? and Officer 2 He did so, it
states, by suggesting they could feign a lack of recall when questioned regarding the
video.

Despite this urging, it avers, both O 1 an OffiCer 2 trythfully reported the events
of August 13, 2018, and thereby substantiated Hayes’ misconduct, which largely stands
admitted.

Contrary to the Union’s assertion, it argues, the evidence presented substantiates
all four charges and not simply the one involving an inappropriate sexually based
communication (i.e., Section 1-§025-1).

It asserts that Hayes’ attempt to minimize or excuse his misconduct necessarily

fails. According to the City, it matters not that his offending behavior came to light
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through an anonymous report, as opposed to a formal EEO complaint filed by ©ficert

and/or Officer 2 1 jkewise, it argues, neither his stated intent nor his reported apologies to
officer1 apnd Officer 2 provide any defense. Objectively measured, it concludes, Hayes’
conduct on August 13, 2018 and October 2018 confirms his violation of each of the four
cited sections of the Department’s Disciplinary Code.

In sum, it reasons, Commissioner Outlaw properly assessed the egregiousness and
totality of Hayes’ misconduct and reasonably concluded that discharge was warranted.
Indeed, it notes, doing so was necessary to maintain a culture within the Department that
does not tolerate sexual harassment. For this same reason, it notes, Hayes’ rank escalated
the gravity of his offenses, inasmuch as the Department’s supervisors are its first line of
defense in combating and eliminating sexual harassment.

Accordingly, it asks that Hayes’ discharge be sustained on the basis of all four
charges, and the Union’s grievance be denied.

Union’s Position

The Union, on the other hand, maintains that the City lacked just cause to
discharge Hayes. It submits that the City has failed to satisfy its burden of demonstrating
that he is guilty of the charged offenses.

As a preliminary matter, it asserts that the applicable standard of proof is one of
clear and convincing evidence. The nature and gravity of the alleged misconduct, it
states, demands as much. Champion Spark Plug Co., 93 L.A. 1277 (Dobry 1989).

Judged by this standard, it asserts, the City’s case fails to satisfy several of the

well recognized seven-tests of just cause.
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In particular, it contends, the City’s investigation of Hayes’s alleged offenses falls
short. Commissioner Outlaw’s testimony, it stresses, confirms that IAD had not yet
completed its investigation when she decided to discharge Hayes by a CDA. Indeed,
citing Conway and Smith’s testimony, it maintains, an IAD investigation is not
completed until the investigator’s report has been submitted and approved through the
chain of command, which here, was August 27, 2021. In addition, it notes that Conway
confirmed that such submission might trigger requests for the investigator to do more
work.

Further, it points out, Commissioner Outlaw acted without affording Hayes an
opportunity to be heard. By so proceeding, it contends, the City deprived him of basic
due process. Inasmuch as due process is an integral element of just cause, this failure
precludes sustaining Hayes’ discharge. Newspaper Agency Corp., 119 L.A. 926
(McGurdy 2004).

Turning to the substance of the charges, it points out, they do not specifically
reference the City’s sexual harassment policy. In any event, it stresses, the evidence
presented does not satisfy accepted legal standard for proving sexual harassment. Simply
put, it notes, even crediting all of the City’s evidence, Hayes’ alleged sexual misconduct
was not severe or pervasive such that it altered OM€e"? or Officer 2> terms and conditions

of employment, and as such, cannot substantiate a charge of sexual harassment. "

10 . . .. . .

The United States Equal Employment Opportunity Commission explains that sexual harassment (i.e.,
unwelcome conduct based upon sex) becomes unlawful where the conduct is severe or pervasive enough to
create a work environment that a reasonable person would consider intimidating, hostile, or abusive.

-12-
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It disputes that the City’s claim that Hayes’ texts to OMcer? and Officer2 yere
sexual in nature. A review of the documentary evidence, it states, demonstrates that
claim is false.

Turning to the video, it acknowledges, based on content, Hayes sharing of it was
improper. However, it argues, he did not commit sexual harassment in doing so. In
support it cites: (1) ©M? acknowledged she was not offended; (2) Ofi€®r? and Officer 2
both declined to file an EEO complaint when offered that opportunity by Conway; and
(3) Officer acknowledged Hayes could remain her supervisor, noting she had no issue with
his conduct toward her or any other female staff.

In sum, it avers that the sharing of the video was a poor attempt at humor by
Hayes, for which he is deeply remorseful. As such, it contends, the video serves only to
support the charged violation of Department Disciplinary Code Section 1-§025-10, for
which the prescribed penalty under the Agreement is a reprimand to a fifteen-day
suspension. Any attempt by the Department to enhance that penalty, it states, constitutes
a violation of the Agreement.

Addressing the allegation that Hayes’ attempted to improperly influence the IAD
investigation of this matter, it asserts the record lacks substantiating evidence. In support,
it cites Hayes’ testimony that while he apologized to M for sending the video, he
never suggested that she delete the video and/or state a lack of recall when questioned as
to its contents.

In sum, it asserts that the City has failed to demonstrate that it had just cause to
discharge Hayes, an eighteen-year and well regarded veteran of the Department. At

most, it states, the Department had just cause to discipline him for violating Department
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Disciplinary Code Section 1-025-10 by transmitting the video, which carries a penalty
range of reprimand to fifteen day suspension.

Accordingly, for all these reasons, it asks that the grievance be granted and the
requested relief be awarded.

Opinion

There can be no dispute that the City’s Police Department has a right and a duty
to ensure that its officers adhere to certain standards of conduct. This expectation, no
doubt, includes the requirement that officers adhere to policies proscribing sexual
harassment and the transmittal on duty of inappropriate sexually based communications.
Indeed, the City’s obligations under various applicable anti-discrimination statutes
mandate as much in meeting its obligation to provide all of its employees with a work
environment free from discrimination and objectionable behavior, which necessarily
includes sexual harassment.

Enforcement of such workplace standards must include a procedure for the
reporting and investigation of complaints of violations. Plainly then, any attempt to
interfere with such an investigation by encouraging or suggesting non-cooperation by
another officer runs afoul of such officer’s inherent responsibilities.

Officers who breach these obligations by engaging in sexual harassment,
transmitting inappropriate sexual material on duty or interfering with an investigation of
such misconduct can and should expect that serious discipline will result.

The City, of course, carries the burden of proof here. It must demonstrate by a
preponderance of the credible evidence that Hayes committed the charged offenses. It

must also establish that the level of discipline imposed is appropriate. The Union, on the
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other hand, has no corresponding burden. It need not disprove the charges against Hayes.
Indeed, he is entitled to a presumption of innocence.

After carefully reviewing the record and giving due consideration to the parties’
respective arguments, I am convinced that the City has not fully satisfied its burden. My
reasons for this conclusion follow.

Section 1-§024-10 (Sexual Harassment)

I turn first to the charge accussing Hayes of sexual harassment, one of the two
alleged offenses that carry a penalty of dismissal.

Department Directive 8.7 defines prohibited conducted, as including sexual
harassment, and, in doing so incorporates the proscriptions of the City’s Sexual
Harassment Policy. It also states that sexual harassment includes an attempt by an
employee to impose his/her “sexual desires, will or wish, fantasy or preference on
another employee through an offensive act, deed, gesture or comment and such conduct
interferes with the employee’s terms or conditions of employment.” (City Exhibit 5 at 2.)

The City’s Policy defines sexual harassment as “unwelcome sexual advances for
sexual favors, or other unwelcome verbal or physical conduct of a sexual nature when . .
. the conduct has the purpose or effect of interfering with an individual’s work
performance or creating an intimidating, hostile or offensive work environment. It states
further “unwelcome means unwanted” and “no employee should assume any such
conduct is welcome by others.” (City Exhibit 4 at 3.)

As a preliminary matter, I am not persuaded by the Union’s claim that this charge,
as well as the other three, must be dismissed, as lacking just cause, due to the

Department’s failure to complete the EEOQ/IAD investigations before discharging Hayes.

-15-
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To the contrary, although the investigations may not have been finalized in terms of
having all required sign offs, as of Hayes’ July 9, 2020 dismissal, I am satisfied from the
testimonial and documentary evidence presented that the necessary information to make
that decision had been already compiled. (City Exhibits 1-3.) Indeed, as Detective Smith
testified, by 2019, she had completed all necessary interviews and gathered all documents
and the video, before referring the matter to the District Attorney for review of possible
criminal charges.

In assessing whether Hayes’ conduct on August 13, 2018 violated the
Department’s Directive regarding sexual harassment, I have considered all of the text

1 Officer 1., 4 Officer 2 Having done so, [ am

messages he exchanged that day wit
compelled to conclude that they do not meet the standard set by the Directive, which
incorporates the City’s Sexual Harassment Policy.

Simply put, even accepting the City’s claim that the texts included sexual
innuendoes, I do not find sufficient basis to conclude they were unwelcome or rose to the
level of creating a sexually hostile work environment. Instead, from my review, the texts
reflect some questionable banter in which Hayes, O™ 1 and Officer 2 41| appeared to
willing engage."’

Officer1 testimony and her prior statements in connection with the EEO and IAD
investigations confirm this conclusion. Indeed, she averred not reporting Hayes’ August

13, 2018 text exchange because she did not consider it to be sexually harassing. When

asked during her EEO interview to categorize the text message conversation that she and

" This finding should not be construed as an endorsement of such text messages. To the contrary, even
allowing for some level of banter between a ranking officer and his/her subordinates, Hayes, officer1 4pnd
Officer 2 exceeded reasonable bounds, such as with Hayes and Officer 2°s discussion of ®™"* s bathroom
habits. As the superior officer, Hayes had the responsibility to ensure their official on-duty text
conversations remained professional and did not stray into such inappropriate topics.

-16-
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Officer 2 had with Hayes that day, she replied, “I would say it was a joke; him trying to be
funny.” (Union Exhibit 2 at 5.)'?

officer? might have found Hayes’ texts annoying and would have

In sum, while
preferred not to play a question and answer game to receive slide time, her testimony, the
only direct evidence other than the text messages, does not support a finding that Hayes’
committed sexual harassment by his August 13, 2018 text exchange with her and Officer 2

h Officer and Officer 2 however, is another matter.

The video that Hayes shared wit
It contains an extremely graphic depiction of a sex act involving a woman and a dog.
Simply put, it can be fairly characterized as very disturbing. As such, it, no doubt, has
the potential to offend and create a hostile work environment based upon sex.

The issue then is whether that was the case here. In answering this question, I
cannot simply look to the content of video itself and the fact that Hayes, a male
supervisor, sent it to two female subordinates, 2" and Officer 2 nstead, I must find
that OMcerd and/or OffiCer 2 were, in fact, offended by the video, and it had the effect of
rendering their work environment sexually hostile. On the evidence presented, I must
conclude that the answer is no.

Here again, Offic€r' 1 testimony and her prior statements to the investigators fall
short of satisfying this standard.

In testifying, she confirmed never having watched the video. Her knowledge of its

contents, she explained, is limited to the still image that appears at the start of the video

12 As noted above, Officer 2 did not testify in this matter. Without the context that her testimony would have
provided, I cannot draw any conclusions from her entries in the August 13, 2018 text exchange relative to
whether she considered Hayes’ texts to be sexually offensive or harassing. Her statements during the EEO
and TAD investigation represent hearsay. Therefore, without being subject to the test of cross-examination,
I cannot accept those statements for the truth of the matter asserted insofar as they bear on the issues at the
heart of this case.
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before it is played. This image depicts a dog with its snout between a woman’s legs in
the area of her genitalia, indicating the video shows a sexual act between a dog and a
woman.

On the basis of this information, she averred finding the video “gross,” but did not
consider it to be an attempt by Hayes to sexually harass her. Moreover, she made no
claim that her receipt of the video adversely affected her work environment. In fact, she
acknowledged having no reason to conclude that Hayes should not have remained as her
supervisor.

In sum, while Hayes’ transmission of the video while on duty was highly
inappropriate, especially with the recipients being two subordinates, I am not convinced,
on the evidence presented, that he committed sexual harassment in violation of Directive
8.7, by doing so."

Section 1-§021-10 (Conduct Indicating Little/No Regard for Responsibilities)

By this Charge, the City asserts that subsequent to August 13, 2018, Hayes made

officer1 apnd Officer 2 designed to discourage them from bringing a

statements and offers to
complaint against him and/or being truthful when questioned by IAD as to the events of
August 13, 2018. (City Exhibit 6.)"*

On the evidence presented, I am satisfied that this charge has been substantiated

insofar as it concerns Hayes’ statements to Officer1

13 Without Officer2- testimony, I am without basis to determine whether Hayes’ transmission of the video
constituted sexual harassment as to her. Her August 13, 2018 text response to the video (i.e., “Please don’t
send me things like that.”) is inconclusive for this purpose. Further, as noted above, the statements she
gave to Conway and Smith represent hearsay, and, as such, standing alone, cannot be credited for the truth
of the matter asserted insofar as they bear on the issues central to my decision here.

' This Charge also states that Hayes’ August 13, 2018 text and phone calls with Offi€"1 an Officer 2 55
well as the video that he sent to them violated numerous Department Policies. Other than Department
Disciplinary Section 1-§025-10, which prohibits on duty inappropriate sexually based communications and
forms the basis of the third charge, such department policies were not identified. As such, no basis exists
for me to find Hayes’ guilty of this portion of the charge.
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In support, I rely upon Ofﬁf ’s testimony. It was clear and unequivocal. She did
not waiver under cross-examination. Nor did she depart from her prior statements to
Conway and Smith.

In particular, she affirmed the details of a brief conversation that she had with
Hayes in or about October 2018, at the 24™ District Office. She clearly recalled that after
apologizing for sending the video and being told she no longer had it, he suggested that if
she was interviewed by IAD, she could respond that she had no recollection. In response,
she told him she would not lie and terminated the conversation.

In crediting this very precise account, I also take note that 2M®"? exhibited no
animus towards Hayes. Her testimony regarding the events of August 13, 2018 makes
this plain. There too, she recounted the facts with precision and free of any
embellishments that might have been adverse to Hayes.

In contrast, I found Hayes’s testimony on this issue far less credible. He did not
deny the conversation with Offi€€"1 byt provided a much more cursory account, noting
only that they discussed their children. His denial of the key allegations struck me as
perfunctory, which he then attempted to justify by claiming that it would not have made

sense to make such statements to Officer1

as the matter was already then widely known.

In sum, crediting Offi€€r 1 testimony, I conclude that Hayes made the statements
attributed to him suggesting that Offi€€r 1 coyld feign a lack of recall if EEO/IAD
questioned her regarding the video. Accordingly, I am satisfied that the City has satisfied

its burden of substantiating that Hayes is guilty of the charged violation of Section 1-

§021-10."

15 . . . ; , )
In reaching this conclusion, I do not rely upon Offi€€r 2° statements to Conway and Smith. As noted
above, those statements constitute hearsay. Inasmuch, as they bear on a critical issue in this case, they
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Section 1-§025-10 (On-Duty Inappropriate Sexually Based Communications)

The gravamen of this charge involves Hayes’s August 18, 2022 transmission of
the sexually explicit and disturbing video to OMcer? and Officer 2 the facts of which are not
in dispute.

The record here, including the video, witness testimony and Hayes’ admissions,
confirms a per se violation of this Disciplinary Code Section. Indeed, the Union does not
argue otherwise.

Accordingly, I am compelled to find that the City has satisfied its burden of
establishing that Hayes committed this offense, as charged.

Section 8-§003-10 (Failure to Properly Supervise Subordinates)

In support of this charge, the City relies upon the same conduct referenced in the
first three charges. It avers that by these actions, Hayes deprived ©M€®"? and Officer 2 of
their right to be professionally supervised. In addition, it notes that he misused his
supervisory authority by granting them slide time rather than requiring them to return to
the District, upon completing their court appearance, so as to finish the balance of their
scheduled tour of duty, as required by Department directive/policy.

Insofar as this charge alleges Hayes improperly granted Ofi"? and Officer2 ¢,y

officer1 4nd Hayes’ testimony regarding the

release, I find it unsupported by the evidence.
slide time practice, in general, and its applicability on August 13, 2018 due to a lack of

equipment given the number of officers scheduled that day in 24™ District, stands

cannot be credited, at least not without some corroboration, which is lacking here. Offi€€r1 testimony did
not provide such necessary support for the statements that Offi€er 2 claimed Hayes made to her after she
joined their October 2018 conversation on this subject. Instead, in her account, ©fir? addressed only the
statements that Hayes made to her.

220-

EXHIBIT A-020



unrefuted. Further, no contrary Department directive/policy was included in the record
here.

I do, however, find sufficient evidence to conclude that Hayes failed to properly
supervise OfMcer1 and Officer2 on August 13, 2018. As I noted above, while Hayes’

h Officer1 and Officer 2 4id not constitute sexual harassment, it was

interaction wit
nonetheless highly unprofessional and inappropriate. Even allowing for some level of
banter between a ranking officer and his/her subordinates, Hayes, exceeded reasonable
bounds, such as with his discussion of Ofﬁf ’s bathroom habits and his use of sexual
innuendo.

Moreover, his question and answer game for granting O and Officer 2 side
time involved exchanging more than 140 texts, as well as multiple phone calls. Plainly,
this conduct is at odds with the professional supervision expected of him as a Lieutenant
within the Department. In addition to the undue familiarity, it contravenes the expected
supervisory message that officers, while on duty, should devote their full time and
attention to the diligent performance of their official job duties.

Accordingly, for these reasons, I am satisfied the City has substantiated that
Hayes is guilty of this charge.

Penalty

Having found that City, by the weight of the credible evidence, has demonstrated
that Hayes is guilty of all but the charge alleging sexual harassment, there remains the
question of penalty.

In doing so, I must necessarily look to the Department’s Disciplinary Code, which

is included in the parties’ Agreement. For each offense, the Code specifies a penalty

EXHIBIT A-021
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range, depending on whether it is a first or repeat offense. Determining the appropriate
penalty for a proven infraction requires that I apply the specified range with consideration
to the totality of the circumstance, including all exacerbating and mitigating factors.

Turning to the charge involving Disciplinary Code Section Section 1-§021-10
(Conduct Indicating Little/No Regard for Responsibilities), the penalty range is a thirty-
day suspension or dismissal. Obviously, this disciplinary provision covers a very large
swath of potential misconduct.

Officer 1 gtatements to

Here, Hayes’ offense concerned his attempt to influence
IAD; namely, by suggesting that if she no longer had the video, she could feign a lack of
recollection as to its contents. This transgression is no minor matter. It bears on Hayes’
integrity and reputation for truth and honesty, both of which are central to his role in law
enforcement. Further, the statements were made to a subordinate for whom he had direct
supervisory responsibility, thereby compounding the gravity of his offense.

At the same time, I take note of the mitigating factors. These include: (1) Hayes’
distinguished eighteen-year career, in which he rose through the ranks to Lieutenant; (2)
his lack of prior discipline in seventeen years; (3) the absence of any similar conduct by
him prior to or subsequent to October 2018.

On balance, and weighing the totality of the circumstances, I conclude that
dismissal represents an excessive response in this instance. Instead, a thirty-day
suspension represents the appropriate penalty. I am confident that Hayes can learn from

this experience, reform his behavior and provide the same exemplary service that he was

known for during his first sixteen years with the Department.
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Accordingly, for all these reasons, I conclude that the Department lacked just
cause to dismiss Hayes for this offense. It did, however, have just cause to impose a
thirty-day suspension.

Moving on to the third charge -- Section 1-§025-10 (On-Duty Inappropriate
Sexually Based Communications), I am satisfied that the underlying circumstances call
for imposing a penalty at the more severe end of the range (i.e., fifteen-day suspension).

In reaching this decision, I take note that the video contained a graphic and
extremely troubling depiction of a sex act between a woman and dog. As such, his
violation Section 1-025-10 was not a close call. To the contrary, it was so far over the
line that it should have been painfully obvious to Hayes. Indeed, as he testified, seconds
after sending the video, he realized it had been a mistake to do so.

Further, the gravity of this offense is heightened given that the recipients of the

officer and Officer 2 were two of Hayes’ subordinates. As a supervisor, Hayes had

video,
a responsibility to set an example of compliance with all Department directives and its
disciplinary code.

Accordingly, for these reasons, I am satisfied that the appropriate penalty for
Hayes’ commission of this offense is a fifteen-day suspension.

Finally, as to the last charge, Section 8-§003-10, here too, I conclude the
maximum penalty is warranted (i.e., five-day suspension). As detailed above, on August

officer1 and Officer 2 represented a serious departure

13, 2018, Hayes’ conduct relative to
from the professional supervision that he was obligated to provide them. For this reason,

I am convinced that a penalty of a five-day suspension is a commensurate response to this

proven misconduct.

EXHIBIT A-023
03-



Accordingly, for all these reason, I find that the City lacked just cause to
discharge Hayes, effective July 9, 2020. Instead, the appropriate penalty for the
misconduct established is a fifty-day suspension. As such, the Union’s grievance is
granted, in part, and I direct the City to promptly reinstate Hayes to his former position
with the Department without loss of seniority. The City is also directed to make payment
to him for all wages and benefits lost as a consequence of his discharge through the date
of his reinstatement, excluding the period of the disciplinary suspension that I have found
to be the appropriate penalty. This make whole relief shall include lost overtime, as to
which a proper showing is made by the Union; namely, sufficient evidence demonstrating
to a reasonable certainty that: (1) but for Hayes’ discharge, overtime would have been
offered to him; and (2) had such overtime been offered to Hayes, he would have worked
it. In addition, I instruct the Department to revise Hayes’ personnel record to delete all
reference to his July 9, 2020 discharge to the maximum extent permitted under the

governing law.
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AWARD
1. The grievance is granted, in part.

2. The City did not have just cause to discharge Marc Hayes, effective July 9,
2020, but did have just cause to impose a disciplinary suspension without pay
for fifty days.

3. The City will promptly reinstate Marc Hayes to his former position with the
Department without loss of seniority, and revise his personnel records to
delete all reference to his July 9, 2020 discharge to the maximum extent
permitted under the governing law. In addition, the City will make him whole
for all wages and benefits lost as a consequence of his discharge through the
date of his reinstatement, less all outside wages and other earnings received by
him as to this period and excluding the period of the unpaid suspension that I
have found to be the appropriate disciplinary response. This make whole
relief shall include lost overtime, as to which a proper showing is made by the
Union; namely, sufficient evidence demonstrating to a reasonable certainty
that: (1) but for Hayes’ discharge, overtime would have offered to him; and
(2) had such overtime been offered to Hayes, he would have worked it.

4. T will retain jurisdiction of this matter to resolve any dispute as to the monies
to be paid to Marc Hayes based on this award, including the issue of whether
he satisfied his obligation to mitigate his damages.

1_-"‘-

July 22, 2022 L gL Frsed e U0,/
“David J. Keﬂly, Esq
Arbitrator

STATE OF NEW YORK )
) Ss.:
COUNTY OF NEW YORK )

I, DAVID J. REILLY, ESQ., do hereby affirm upon my oath as Arbitrator
that I am the individual described herein and who executed this instrument, which is my
Award.

July 22, 2022 g !(uf/ S U
DaV1dJ ReLHy, Esq” _ )
Arbitrator
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