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                                                                    : 
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                                                                      :     AAA Case No. 01-20-0000-6910 
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On behalf of City of Philadelphia: 
Daniel Unterburger, Esq.  
Assistant City Solicitor 
City of Philadelphia 
1515 Arch Street, 16th Floor 
Philadelphia, PA 19102 
                                                                         
                                                         

Introduction 
 

This arbitration arises pursuant to a July 1, 2017 through June 30, 2020 collective 

bargaining agreement (the Agreement) between Fraternal Order of Police, Lodge 5 (the FOP or 

Union) and the City of Philadelphia (the City or the Employer). In its underlying grievance, the 

FOP challenges the City’s 30-day disciplinary suspension of Police Officer Ernest Green 

(Grievant). The parties were unsuccessful in resolving the dispute through their grievance 

procedure and the Union thereafter filed a timely demand for arbitration. The parties selected the 
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undersigned arbitrator through the processes of the American Arbitration Association to conduct 

a hearing on the grievance and render a final and binding arbitration award. The matter was 

heard by the undersigned on October 26, 2021 via the Zoom virtual platform.  The FOP and the 

City were afforded the opportunity for argument, examination and cross-examination of 

witnesses and the introduction of relevant exhibits. Grievant was present via Zoom for the entire 

hearing and testified on his own behalf. A transcript of the hearing was taken. Following the 

hearing the parties elected to submit written post-hearing briefs, upon the receipt of which by the 

AAA, the dispute was deemed submitted at the close of business January 18, 2022. 

This decision is made following careful consideration of the entire record in the 

matter as well as my observations of the demeanor of all witnesses. 

  
Issues 

 
            The parties stipulated that: (1) there are no procedural bars to the arbitration of this 

matter, (2) the matter is appropriately before the arbitrator, (3) the arbitrator has the authority 

to render a final and binding decision and award in the matter, and (4) the issues presented by 

the subject grievance may accurately be described as: 

Did the City have just cause to issue Police Officer  
Ernest Green a 30-day disciplinary suspension, and  
if not what shall be the remedy? 
 

 
Facts 

 
Grievant has nineteen years of service with the City as a police officer and has no 

active discipline on his record. The Grievance involved herein dated January 23, 2020 

challenges a 30-day, disciplinary suspension of Grievant. The related Notice of Suspension 

informing Grievant of the Commissioner’s Direct Action discipline provided in relevant part: 
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You are hereby notified that you are suspended without pay 
from the above position for a period of Thirty (30) calendar days 
covering the period from the beginning of business February 19…and 
March…19, 2020 at the close of business for the following 
reasons…: 

 
CONDUCT UNBECOMING, SECTION 1-§021-10 (Any incident, 
conduct, or course of conduct which indicates that an employee has 
little or no regard for his/her responsibility as a member of the Police 
Department.) 
 
Internal Affairs initiated an internal investigation, IAD#19-1077.166, 
after receiving information alleging that employees of the 
Philadelphia Police Department were posting offensive and 
inappropriate materials and/or comments to social media, specifically 
on the Facebook social media site. As part of the investigation, an 
analysis was conducted of Facebook post and/or comments in the 
Plainview Project database. The analysis displayed a course of 
conduct, where no fewer than ten (10) times, you posted, shared, 
and/or commented on video, photographs/pictures, and articles, using 
racial slurs, profanity, dehumanizing, defamatory, and/or 
discriminatory language, and/or language that condoned, glorified, or 
encouraged violence, and/or language that was insensitive and 
mocked individuals, due process, and the criminal justice system.  
 
As a member of the Philadelphia Police Department, you are 
expected to strive to maintain public trust and confidence, not only in 
your professional capacity but also in your personal and on-line 
activities. Your posts and comments in question are devoid of any 
professional expectations and standards. 
 
NEGLECT OF DUTY, SECTION 5-§011-10 (Failure to comply 
with any Police Commissioner’s orders, directives, memorandums, or 
regulations; or any oral or written orders of superiors.) 
 
Internal Affairs investigation #19-1077.166 determined that you 
posted or shared material, statements, or comments on Facebook that 
are in direct violation of Directive 6.10, Social Media and 
Networking. An analysis of Facebook posts and/or comments 
collected in the Plainview Project database was conducted during this 
investigation indicated that you violated policy. Directive 6.10 
specifically states that while engaging in social media, “Employees 
are prohibited from using ethnic slurs, profanity, personal insults, 
material that is harassing, defamatory, fraudulent, or discriminatory, 
or other content or communications that would not be acceptable in a 
City workplace under City or Agency policy or practice.” The 
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directive further states that “each member must strive to maintain 
public trust and confidence, not only in his or her professional 
capacity, but also in his or her personal and on-line activities. 
Moreover, as police personnel are necessarily held to a higher 
standard than the general public, the on-line activities of employees 
of the police department shall reflect such professional expectations 
and standards.” 

 
 

The Plainview Project  

The “Plainview Project,” referenced in Grievant’s Notice of Suspension, is a database 

of Facebook posts made by current or former officers of various police departments in the 

United States and posted on the web in the late spring of 2019. The Plainview data base 

included posts from over 300 members of the Philadelphia Police Department. Grievant’s 

Notice of Suspension referenced ten (10) Facebook posts or comments under the name of 

“Ernest Green” as the basis of his discipline. The ten posts/comments included the following: 
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and reminders of non-disclosure obligations during the course of the IAD’s investigation, 

each officer was shown paper copies of the posts identified by the Department as the 

officer’s, told to take his or her time to review the posts and initial each page of the copied 

posts. The officers were then asked; (a) to confirm if the posts were on their Facebook 

accounts; (b) if they made the posts; (c) if they made the posts while on duty; (d) if they had 

ever noticed any posts attributed to themselves or their accounts that they did not make; (e) if 

they had any other social media accounts and (f) if there was anything they would like to add 

to their statements that had not been covered by prior questions.  

Grievant was put off duty on June 7, 2019 and his weapons confiscated. Richardson-

Coulter testified that her investigation of Grievant was conducted in the same manner as her 

investigations of other Plainview-related investigations. During her investigation of Grievant, 

she did not electronically review the actual posts on line. She did not view videos or articles 

in the various posts. Nor during her interview of Grievant did she ask Grievant what he 

meant by his posts or comments or what his thought process may have been. She also did not 

investigate any other social media activity by Grievant. Her investigation was limited to the 

19 posts/comments of Grievant found in the Plainview project.  

Richardson-Coulter interviewed Grievant on June 12, 2019. Grievant was shown the 

paper copies of the 19 posts at issue and Grievant initialed each page of the copied posts that 

contained any comment/post by him. In response to the pre-determined questions asked 

Grievant, Richardson-Coulter testified, Grievant admitted that the posts attributable to him 

(including the ten copied above and subject of the instant discipline) were his. When asked, 

Grievant informed Richardson-Coulter that he could not recall whether he made any of the 

posts while on duty, and, Richardson-Coulter testified, she did not pursue that issue further.  
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Richardson-Coulter testified that based upon the information disclosed during her 

investigation, she concluded, with the concurrence of  Internal Affairs Captain Darnel 

Angelucci, that Grievant had violated the Department’s Social Media Policy in that his posts 

or comments, “expressed discriminating or harassing behavior based on race, color, gender, 

religion, national origin, age ancestry, sexual orientation, disability, or gender identity, or 

other content or communications that would not be acceptable in a City workplace under City 

or agency policy or practice.”  

Deputy Police Commissioner Robin Wimberly testified that following the download 

of the Plainview Projects Facebook posts, the Department determined that over 300 officers or 

employees of the Philadelphia Police Department had made posts. Once individuals were 

identified, the Department had the posts reviewed for First Amendment purposes by outside 

legal counsel.  Ten of Grievant’s posts were determined not to be protected by the First 

Amendment.  

Wimberly testified that Grievant was issued a 30-day suspension for violation of the 

Department’s Social Media Policy and for Conduct Unbecoming.  Grievant violated the 

Social Media Policy, Wimberly testified, by posting on his Facebook page posts that were 

“egregious in nature” and showed a negative light as far as black men and violence. Grievant 

engaged in Conduct Unbecoming, Wimberly explained, by engaging in a course of conduct in 

making his posts.  

Wimberly testified that Grievants post stating; “So sad, those brothers should be shot 

to death,” or “he should be shot in the face” or “POS animals should be shot to death” or “a 

defendant “should be taken out back and let the family blow his bitch-ass head off;” amounted 

to vigilante-type, violence based responses in violation of the Policy. Such comments are 
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detrimental to policing Wimberly explained when one considers that the officer has the power 

to take someone’s life and responds to learning of a crime by saying the person should be 

shot. Similarly, when Grievant posted that “he should have killed him,” Grievant violated the 

directive. In regard to Grievant’s post of a picture of two restroom doors on May 13, 2016, the 

post was derogatory of the LGBTQ community.  

Grievant made four posts relating to the “knock out game” during the period 

November 20 to 24, 2013. The knock out game involved kids randomly selecting a member of 

the public and attempting to knock them out with a single punch. Grievant’s comments 

included; “Little fucker got exactly what he deserved;” “This should happen to every little 

fucker who does this shit” and “These kids should be shot in the face.” Wimberly testified that 

Grievant’s knock-out game related comments violated the policy by promoting “vigilante type 

violence,” and that two of the posts also violated the policy by using offensive language.  

All of the posts at issue were made while Grievant was a Philadelphia police officer, 

and the posts impact Grievant’s ability to perform his job as a police officer because, 

Wimberly explained, policing is a service-oriented job and when you have officers who have 

been identified as having certain biases, it impacts the Department’s legitimacy. Philadelphia 

is filled with neighborhoods of people from all ethnicities and all backgrounds, and the 

Department cannot stand for this type of conduct and must show the public that the 

Department will not continue to allow such conduct to happen. On direct examination 

Wimberly explained that people of color live everywhere in the City and Wimberly testified:  

 
So when we are looking at these posts, it's very interesting that 
everything is about people who look like these quotes. And it's 
very concerning. It's very concerning for the Department 
because we have a large African-American community. 
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And in looking at these posts and being part of the team that had 
to make calls, it's very concerning as you look at it, that -- the 
biases that are in these posts. 
 

Notwithstanding her testimony on direct examination that Grievant’s posts shown a 

negative light as far as Black men and violence; and the presence of a large African-

American community in the City, on cross examination Waverly confirmed that Grievant’s 

discipline was not based upon racial bias or racial or discriminatory motivation. 

Wimberly explained that she took the investigation results of officers who were 

responsible for the most egregious posts downtown and presented them to the Department’s 

executive team; a team then composed of Deputies Paterson, Wilson, Sullivan and Coulter 

and then Commissioner Ross. The team determined that Grievant’s posts were egregious and 

that in an effort to have Grievant understand how important the implicated interests are, and to 

make an effort to change Grievant’s behavior, the team determined that a 30-day suspension 

was appropriate.  

Wimberly testified that the executive team consider only the content of the posts 

presented in determining the question of discipline of Grievant. The team did not, Wimberly 

testified, consider Grievant’s prior performance reviews; Grievant’s commendations in his 

personnel file: Grievant’s prior discipline, the fact that Grievant had no previous discipline, or 

that Grievant had letters of thanks from the community in his file. According to Wimberly, 

such would not have changed the team’s decision because such considerations would not have 

changed what Grievant posted. The Plainview Project posts created an outcry in the city 

because of how the posts affected people, Wimberly testified. The posts also affected the 

Department internally. The team considered what was in front of them and Wimberly 

explained: 
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The posts were made. The posts were detrimental. And the posts 
gave the Department a black eye. 

 
Grievant was responsible for knowing the Department’s directives and it is not an 

excuse that he didn’t know the directive; he should have known, Waverly testified. Waverly 

identified Directive 7.16-5 requiring employees to be aware of the contents of Directives. In 

this regard, she continued, whenever directives come out, whether a new directive or an 

amended directive, each officer signs his or her training record to show the information is 

provided. Waverly confirmed that the Social Media Directive, Directive 6.10, was originally 

issued on or about May 26, 2011 and was last revised in July 2012. The 2012 revisions, 

Waverly testified included the provision that: 

Employees are prohibited from using ethnic slurs, profanity, 
personal insults, material that’s harassing, defamatory, 
fraudulent or discriminatory or other content or 
communication that would not be acceptable in a City 
workplace or City agency or policy or practice. 

 

According to Waverly, directives and revisions are typically disseminated to officers soon 

after they are issued, but that she could not, six years after the revision, testify that the 

revision went out on July 2, 2012. The directive and revision “should” also have been 

discussed at roll call, according to Waverly. 

 Waverly testified that calls for violence, such as; “these kids should be shot in the 

face,” a criminal defendant “should be taken out back and let the family blow his bitch head 

off,” “POS animal should be shot to death” and “shoot them in the face” were determined to 

not be protected speech.  

In regard to determinations by the Department on whether to charge an officer for 

Conduct Unbecoming, Wimberly also testified as follows on cross examination: 
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The parties also agreed to the admission of the transcript of prior testimony presented 

by the City of Police Department Inspector Francis Healy who participated in the drafting 

of Directive 6.10 on social media. Healy identified the Directive and testified that the 

Directive not only institutes prohibitions against sexist and racist comments, but also presents 

an overall policy to ensure the integrity of the Department. On duty comments are easier to 

address, Healy testified. But, off-duty comments are also concerning because officers may be 

viewed as speaking for the Department. Without the community’s trust, he explained, “we 

really can’t do policing,” and police personnel are held to a higher standard than members of 

the general public. Healy confirmed that the Directive was originally issued in May of 2011 

and was modified in July 2012 by the additions of Subsection 4I and 4J. On how officers 

were informed of the 2012 changes to the Directive, Healy testified that officers; 

…are routinely, like all other directives, at roll call. Roll call – we 
call it roll training. The officers were advised and would have been 
provided the teletype notice that the directive was available.  

 
Healy explained that officers are required to sign that they received such directives by the end of 

the year. In addition, all new directives and changes to directives are reiterated to the officers at 

NPO training.  

 According to Healy, the original training given officers on the Directive and Directive 

changes was acceptable for officers to gain an understanding of what type of social media speech 

might cause them to get in trouble. In contrast, the 2019 training after the Plain View Project was 

made public, was to have officers understand that as government employees they did not have an 

absolute First Amendment right to speech. 

Grievant testified that he began working for the Department in 2003, that all his 

performance evaluations have been good and that he has had no prior discipline. He began 
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using Facebook in or about 2009. He had his account set to “private” and never posted what 

he does for a living. He never posted that he was a police officer, Grievant testified. He 

estimated that he would post once or twice a week and that he spent most of his Facebook 

time commenting on other’s posts.  

Grievant testified that he knew Directive 6.10 was “out there;” he was aware of it. 

But, he testified, he never got a copy of it. He testified that although officers are required to 

sign for all 40 to 60 Directives issued during a year at the end of the year, officers never get 

everything they sign for. He admitted he signed for Directive 6.10, but testified he did not 

receive a copy of the Directive. He also admitted that officers can access directives on the 

Department’s website. He testified that he didn’t learn of the contents of Directive 6.10 until 

his June 2019 training on the Directive after being placed on restricted duty. He testified that 

the Directive was not subject to any annual training before that time. 

Grievant testified that he was placed on restricted duty on June 7, 2019 and 

interviewed by Richardson, on June 12, 2019. During the interview, he was asked to review a 

number of posts and initial the pages where he made comments. He was shown only paper 

copies of the posts, was not allowed to view any videos or articles referenced in any of the 

posts, and was not asked why he said the things he said or what he meant by what he said.  

Grievant testified that the comments he made in the ten posts for which he was 

subject to discipline, amounted in most cases to his “venting” his anger about conduct of 

others. He stepped into the shoes of victims, felt what it must have felt for them and vented 

his anger. He was not intentionally promoting vigilantism or violence, and he was not 

literally saying individuals were pieces of shit or animals; he was venting. As for his one post 

relating to bathroom doors, he was just expressing his opinion. He admitted that the use of 
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the term “balls” would not be acceptable in a City workplace. 

 

 

Positions of the Parties  

City Position 

 The City of Philadelphia had just cause to terminate Grievant because he violated Section 

1-021-10 of the Disciplinary Code (Conduct Unbecoming) by engaging in a course of conduct 

showing that he has no regard for his responsibility as a member of the Police Department, and 

because he violated Section 5-011-10 by failing to comply with Police Directive 6.10 relating to 

usage of social media. Under the bargained-for disciplinary code, the first violation requires a 

30-day suspension or discharge, and the second reprimand to 5 days. 

 The City asserted that the ten posts it has identified as being in violation of Directive 6.10 

amounts to a course of conduct over a span of years. Through his posts, Grievant made a series 

of inflammatory posts or comments calling for and glorifying extrajudicial police violence, and 

Grievant thereby, the City argues, showed little regard for the communities and individuals he 

swore to protect and serve as a member of the Department.  

 The City argued that it has satisfied the often-cited, seven-factor test of just cause. 

Grievant cannot credibly claim he was somehow immune from having knowledge of Directive 

6.10 and notice of the consequences of violating the Directive or engaging in a course of conduct 

or engaging in any act that indicates an employee has little or no regard for his responsibility as a 

member of the Department. Members of the Department are notified of Directives and required 

to review them when they are issued. Grievant had instantaneous electronic access to both the 

original and amended Directive 6.10. Grievant was required by Department policy to be aware of 
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what the social media policy stated. Grievant had clear notice in the bargaining Agreement of the 

Disciplinary Code and potential discipline for violation of the sections contained in the code. His 

attempt to abdicate his responsibility and create an excuse for his conduct by claiming the 

Department should have given him personal treatment and reviewed the directive with him 

should be seen for what it is; a failure of Grievant to accept responsibility for his actions.  

 The City has shown that it conducted a full and fair investigation, provided Grievant due 

process and had substantial evidence to support the findings made.  Grievant was given an 

opportunity in the presence of a representative of the Union to review the posts and comments 

alleged to be his, acknowledge if each was his, and was given whatever time he needed to 

provide further information he felt appropriate. Where, as here, Grievant admitted to the conduct, 

there was little more that was required of an investigation. The City had substantial reason to 

conclude that Grievant engaged in the misconduct alleged.  

 Grievant engaged in conduct unbecoming; a violation of the Disciplinary Code requiring 

a 30-day suspension or termination. As testified by Dr. Abdullah, verbal aggressions can rapidly 

progress to physical aggression and violence. Grievant’s conduct demonstrated a pattern of 

dehumanization of criminal suspects that could have deadly consequences. It does not excuse, 

and it cannot be the endorsement of the Department, to permit officers to engage in outrageous 

and disrespectful, public violence-inciting conduct of Grievant if done because he puts himself in 

the shoes of victims of violence or because he feels a need to vent. As provided in Directive 

6.10, Grievant is held to a higher standard than the public and is to act like an ambassador of the 

Department. Grievant’s social media conduct did harm to the community’s confidence in the 

Department. 
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 Grievant’s was an egregious violation of policy and the bargained for penalty for conduct 

unbecoming is not subject to mitigation as a result of Grievant’s tenure with the Department, 

good work record or lack of prior discipline. Just Cause recognizes that significance discipline 

may be appropriate under such circumstances. 

 Contrary to the argument of the Union, its offered “comparators” who received no or 

lesser discipline than Grievant, were not similarly situated to Grievant and do not show the City 

has acted inconsistently.  Posts by other employees that were determined by outside counsel to 

be protected speech under the First Amendment were not subject to discipline. The City did not 

consider all of Grievant’s because many were determined to be First Amended protected. And, 

the City added, notwithstanding that some of Grievant’s comments may have been about 

individuals who engaged in crime, his related comments were not protected because they 

advocated for violence. Similarly, one of the Union’s comparators involved a case where the 

subject-employee received a 12-day suspension for making a single post, not a course of conduct 

over years as did Grievant.  The Union’s other comparators were subject to a Police Board of 

Inquiry and not Commissioner’s Direct Action as was Grievant, or were not charged with 

engaging in a course of conduct.  

 The more severe the infractions the more sever the discipline. Here, Grievant established 

himself as one of the more egregious offenders identified by the Plainview Project and put 

himself in a position of being found to have violated a section of the discipline code carrying the 

stiffest of penalties; a thirty-day suspension or dismissal. The City imposed the lesser penalty 

available and has given him the opportunity to correct his conduct. 

 Having satisfied all of the elements of just cause the City has meet its burden of showing 

just cause for the 30-day suspension of Grievant. The grievance should be denied. 
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 Union Position 

Grievant is a veteran officer of 16 years, with an excellent work record, including an 

officer-of-the-year award and 20-plus officer-of-the-month recognitions, and no prior discipline, 

who has given a 30-day suspension for making ten Facebook posts made from mid-2012 to early 

2016 – most of which were in or prior to 2013 – when he was unaware that there was any 

restriction on speech when he was off duty, and under circumstances where there was plainly 

confusion among members of the Department as to the breadth of an officers’ First Amendment 

rights relating to social media.  

The record establishes that when Grievant started his Facebook account he initially set 

his account to private, and that thereafter he did not post about work and did not identify himself 

as a Philadelphia police officer.  Grievant never received a written copy of Directive 6.10 and 

was not aware of the Department’s rules governing social media until trained in 2019. As 

confirmed by the Department’s representative who developed the 2019 training, “there was 

confusion as to officers having unfettered First Amendment rights like a normal citizen.” Despite 

his post, the Department never received any complaints about Grievant’s Facebook activity. 

Contrary to the requirements of just cause, the Department’s investigation was not full or 

fair. During his approximate 24-minute investigatory interview, Grievant was not given the 

opportunity to review any underlying content shared or associated with his comments. Nor was 

he asked what he meant by his comments or what he intended to communicate. Nor was he asked 

if he was aware of the contents of Directive 6.10 or given a context for his interview. Nor was he 

asked only to comment upon posts not protected by the First Amendment - as even at the time of 

the interview the Department did not have a clear understanding of what comments may or may 

not have been so protected. The extent of the investigation was the pulling of 19 posts associated 
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with Grievant from the Plainview data base, showing the paper copies of the posts to Grievant 

and asking him if they were his posts and his admission that they were. After nine of his posts 

were determined to be protected by the First Amendment, Deputy Commissioner Wimberly 

determined Grievant’s should be grouped with a group of other officers whose posts she 

determined were “egregious” and presented to the Department’s Executive Team for 

Commissioner’s direct action. In doing so, in predetermining that Grievant’s conduct was 

egregious, the Department precluded a fair consideration of the conduct.  

The City failed to give Grievant notice of the rules at issue by failing to provide him a 

copy of the social media directive. The directive itself does not provide what discipline could 

result from an officer’s failure to comply with the directive. The City did not conduct a full and 

fair investigation. Grievant was not given a real opportunity to present his side of the story as he 

was not provided the actual and full substance of the involved posts, and was thus denied due 

process. It does not meet the due process standard of fairness to say, as the City does here, that 

Grievant “should just know” the details of directives. As is plainly established by the record, the 

Department’s social media policy was not adequately disseminated or explained to officers, as 

some 330 Philadelphia Police Officers were identified and making posts of comments in the 

Plainview project.  

The Department has failed to show that it has fairly enforced it social media policy. Many 

of the Plainview posts overall, and all of Grievant’s were years old. Yet, the Department did not 

caution, or discipline any employee for violation of the social media policy at the time of any 

such posts. There is no just cause where an employer fails to actively enforce a work rule over 

many years and then determines to impose severe discipline on an employee for a “course of 

conduct” without warning or opportunity to correct his or her conduct. 
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Nor did the City show that Grievant violated the directive at issue. Many of the 

comments identified by the City as support for the discipline of Grievant were protected by the 

First Amendment. In this regard, as explained by Deputy Commissioner Wimberly she 

understood comments were protected if the officer was commenting about specific individuals 

who engaged in crime. Grievant’s comments were focused upon such individuals. Moreover, the 

First Amendment protects public employee speech on matters of public concern, and here, had 

the City made even a rudimentary inquiry as to Grievant’s intentions, it would have readily 

concluded that his comments were so protected.  

Even, for purposes of argument, should the arbitrator find all ten posts to have been in 

violation of policy, the City has failed to meet its burden of showing it has been consistent and 

fair in its discipline relating to matters involving social media. Grievant was not fairly assessed 

discipline compared to other officers involved in the Plainview matter.  Some officers were 

given only a one-day suspension for neglect of duty; one officer was given a two-day suspension, 

one officer was given a 30-day suspension for multiple posts but had already received prior 

discipline relating to Directive 6.10, and a number of officers were given the benefit of a PBI and 

none received discipline.  

The City’s treatment and discipline of officers has been wholly inconsistent.  Just cause 

recognizes that discipline should be proportional to the violation found, and should have a goal 

to correct rather than punish. Grievant has no prior discipline and is entitled to progressive 

discipline and its corrective goal. Considering his long tenure, excellent work record and lack of 

prior discipline, the sever discipline imposed here runs afoul of the contractual obligations of the 

City. 
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The City has failed to meet its burden of showing just cause for the termination of 

Grievant. The grievance should be sustained and Grievant be made whole. 

 

Discussion 

Introduction 

 It is the City’s burden to show that its decision to terminate Grievant satisfies all of the 

requirements of just cause. Both parties correctly identified the elements of just cause. In a 

general sense, just cause requires consideration of all of the circumstances to determine whether 

the issuance of discipline was “fair.” Considering the record as a whole, including all evidence 

and argument offered by the parties as well as my observation of the demeanor of all witnesses, I 

find that the City has failed to meet its burden of showing just cause for the 30-day suspension of 

Grievant, but has satisfied its burden of showing cause for a five-day suspension. 

 Of the several factors often considered by arbitrators when applying the just cause 

standard, I find that the City has here failed to meet it burden of showing that: (1) Grievant 

engaged in Conduct Unbecoming and (2) the discipline of a 30-day suspension for the violation 

of Directive 6.10 I have found herein was appropriate given the relative gravity of the offenses 

shown, Grievant’s disciplinary record and considerations of progressive discipline.  

 Neglect of Duty 

 I find that the City has satisfied its burden of showing that Grievant engaged in Neglect 

of Duty. Although the Union asserts that Directive 6.10 (in either its original version or as 

amended) should not apply to Grievant because he was not given a copy or copies of the 

Directive(s), I find that Grievant should have known of the content of the Directive. In this 

regard, the City submitted sufficient evidence to establish that Grievant was given notice of the 

Directive and its amendment and that Grievant had an affirmative obligation to keep himself 
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informed of the contents of the Directive. Because Grievant may not have been handed a paper 

copy of the Directive does not exculpate Grievant from complying with the Directive. Grievant 

had knowledge that the Directive and amendment had been issues, had access to the Directives 

and may not rely upon his failure to comply with his duty to review directives as a defense. 

 Similarly, I am not persuaded that the entirety of the Directive is so complicated and 

nuanced that it requires exhaustive training of individuals qualified to be police officers. The 

Policy begins in a straightforward manner by notifying and reminding officers that: “all existing 

laws, rules, regulations, and directives that govern on- and off-duty conduct are applicable to 

conduct associated with social media and networking;” that they “have no reasonable expectation 

of privacy when using social media” and that they are “prohibited from using ethnic slurs, 

profanity, personal insults; material that is harassing, defamatory, fraudulent, or discriminatory, 

or other content or communication that would not be acceptable in a City workplace…” Nor is 

there any language in the Policy that removes or reduces the standards of officer conduct already 

established, such as those contained in the Police Department Disciplinary Code requiring 

Honor, Service and Integrity. In this regard, the Code’s introduction provides that: “Service with 

honor means providing police service respectfully and recognizing the dignity of every person” 

and that “it is not enough to espouse honor, service and integrity. Each of us must live these 

values in our professional and personal lives.” (Emphasis added.) 

I find that the City’s Social Media Policy is reasonably related to the orderly, efficient 

and safe operation of the Department and performance expected of Philadelphia Police officers, 

and provides sufficient guidance that upon reading, a reasonable officer would understand that he 

or she may not stand up in the public square of social media and spew profanity, racial slurs, 
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promote discrimination based upon race, religion, ethnicity or national origin, or fan the flames 

of violence.  

The record establishes that Grievant posted the comments and posts at issue and admitted 

to such during the City’s investigation. Venting may be a helpful practice in some circumstances. 

But, if an individual chooses to vent in public, the individual is responsible for his or her words. I 

am not persuaded that extra-judicial calls by a public employee for death-causing violence 

against individuals are protected by the First Amendment. Grievant’s posts, regardless of his 

personal motivations, were public statements that on their face violated Directive 6.10. That they 

may have been motivated by a desire to vent does not exculpate. I find that nine of Grievant’s 

posts inappropriately suggested violent responses to suspects outside of due process and the rule 

of law, and that his restroom-door post and three others additionally used offensive language in 

violation of Directive 6.10. 

 

 Unbecoming Conduct 

 The City identified the form of “Unbecoming Conduct” for which Grievant received a 

30-day suspension as that described in Section 1-021-10 of the Disciplinary Code for; (1) “a 

course-of-conduct” that (2) “indicates that an employee has little or no regard for his/her 

responsibility as a member of the Police Department.” (Emphasis added.) The City failed to 

satisfy its burden of showing either element.  

 Having carefully reviewed the record, I am still at a loss as to the standard applied by the 

City for finding Grievant’s ten posts – seven of which were made prior to 2014 – amounted to “a 

course of conduct” within the meaning of the disciplinary code. A “course of conduct” in a literal 

sense may be defined as a pattern of conduct composed of two or more acts evidencing a 
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posts narrowly focused upon individuals who had appeared to have engaged in violent behavior 

against members of the public. On their face, as I have found above, Grievant’s posts 

inappropriately suggested violent responses to suspects outside of due process and the rule of law 

or used unacceptable language. Grievant’s was wrong and his behavior should be corrected. 

However, I do not find that his posts pulled back the curtain to reveal some indelible prejudices 

or deep-seated animosities held against groups or communities in the City; or would otherwise 

show – contrary to his significant and long standing performance record - that he has little or no 

regard for his responsibilities as an officer of the City.  

I find that the City has failed to meet its burden of showing that it was justified in 

concluding that Grievant engaged in the form of Conduct Unbecoming for which he was 

charged. 

Progressive Discipline  
 
Just Cause requires the use of progressive discipline and its corrective potential in all but 

the most egregious circumstances. Progressive discipline requires proportionality; an amount 

under the circumstances that can reasonably be expected to correct the behavior involved. The 

parties’ bargaining agreement requires that discipline be progressive and consistently applied. 

Grievant has no prior discipline and a long employment history of satisfactory, and at times 

exceptional, service to the City. Considering the allegation established, Grievant’s lack of prior 

discipline, his long and good employment history with the City, I find that the City has failed to 

show that a 30-day suspension is appropriate relative to the gravity of Grievant’s offenses. 

However, relying primarily upon the underlying violent nature of Grievant’s posts, I find the 

City has met its burden of showing just cause for a suspension of 5-days for Grievant’s violation 

of Directive 6.10. 
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Conclusion 

 Based upon the full record in this matter, I find the City has failed to meet its burden of 

establishing just cause for a 30-day suspension of the officer, but has shown just cause for the 

five-day suspension of the officer. I will order that Grievant’s 30-day suspension for Conduct 

Unbecoming be rescinded and that his discipline be reduced to a five-day suspension for Neglect 

of Duty, and that he be made whole for his lost wages, benefits and seniority resulting from his 

thirty day suspension, less such losses associated with his five-day suspension. I will retain 

jurisdiction over the matter for purposes of remedy only. 
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American Arbitration Association 

Arbitration Pursuant to Agreement of the Parties 
Before Timothy J. Brown, Esquire 

In the matter of:                                           
                                                                    : 
Fraternal Order of Police, Lodge 5             : 
                                                                      :     AAA Case No. 01-20-0000-6910 

and                                                      :    (P/O Ernest Green 30-day  
:  Suspension) 

                                                                       : 
City of Philadelphia    : 
          AWARD 

 
The City has failed to meet its burden of establishing just cause for the 30-day suspension 

of Grievant, P/O/ Ernest Green, but has shown just cause for a 5-day suspension of the officer.  

 The City is ORDERED to:  

- Rescind its Grievant’s 30-day suspension of Grievant for Conduct Unbecoming; 

- Expunge any and all records of his 30-day suspension from Grievant’s 

personnel and discipline files; 

- Reduce Grievant’s 30-day suspension to a 5-day suspension for Neglect of 

Duty; and 

 - Make Grievant whole for his lost wages, benefits and seniority resulting from 

his 30-day suspension, less such losses associated with 5-day suspension.  

The undersigned shall retain jurisdiction over the matter for purposes of remedy only. 

 

 
DATED: February 11, 2022     




