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I. INTRODUCTION 

This report addresses the rate filing made by the Philadelphia Water Department 

(PWD or the Department1) with the Philadelphia Water, Sewer and Storm Water Rate Board (Rate 

Board or Board) for approval to increase rates and charges for water, sewer and storm water service 

effective Fiscal Years (FY) 2022 and 2023, September 1, 2021, and September 1, 2022.  PWD is 

a City department, with responsibility for provision of water, sewer and storm water services in 

the City of Philadelphia.2 

In November 2012, Philadelphia voters approved an amendment to Section 5-801 

of the Philadelphia Home Rule Charter3 to allow City Council to establish, by ordinance, an 

independent rate-making body responsible for fixing and regulating rates and charges for water 

and sewer services.  Under the Rate Ordinance (effective January 20, 2014), Chapter 13-100 of 

the Philadelphia Code,4 Council replaced PWD with the Rate Board as the entity responsible for 

setting these rates, and Council established standards for the Board to consider and establish rates.  

In order to fulfill the mandate in the ordinance, that an “open and transparent process” be used in 

setting the rates and charges, the Rate Board promulgated regulations in 2015 regarding both 

substantive and procedural requirements.  These regulations were revised in 2017, after the initial 

rate filing was made utilizing the new procedure, and again in 2019. 

The current rates5 (established for a two-year rate period, rather than the three years 

requested by the Department) became effective on September 1, 2018 (for FY 2019), and 

September 1, 2019 (for FY 2020), pursuant to the Board’s 2018 Rate Determination6 dated July 

12, 2018.  Those rates, as well as associated other issues, are currently before the Pennsylvania 

Commonwealth Court pursuant to an appeal by the Public Advocate, appointed by the Board to 

 
1 PWD includes the Philadelphia Water Revenue Bureau (WRB), to the extent required by the context. 

2 The Department also makes wholesale water sales to neighboring communities.  The rates for such off-system sales 

were not part of this filing, as the Rate Board does not determine rates for such off-system sales. 

3 https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-182806 

4 https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-203161 

5 https://www.phila.gov/media/20200131132309/RatesCharges_September-1-2019.pdf 

6 https://www.phila.gov/media/20180713144736/2018-RATE-DETERMINATION-TIMESTAMPED.pdf 

https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-182806
https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-182806
https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-203161
https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-203161
https://www.phila.gov/media/20200131132309/RatesCharges_September-1-2019.pdf
https://www.phila.gov/media/20180713144736/2018-RATE-DETERMINATION-TIMESTAMPED.pdf
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represent the interests of the city’s residential and small commercial customers, Public Advocate 

v. Philadelphia Water, Sewer and Stormwater Board, Case No. 1070 C.D. 2019. 

On February 11, 2020, the Department filed an Advance Notice7 with City Council 

and the Rate Board of its intent to propose an increase in water, sewer, and storm water rates for 

FY 2021 - 2022, effective September 1, 2020 and September 1, 2021; the Formal Notice8 was filed 

with the Records Department on March 12, 2020 (the 2020 Rate Proceeding9).  Both Notices 

contained statements and exhibits to support the proposed rates.  Following requests for 

competitive proposals, the Rate Board contracted with Community Legal Services (CLS) to act as 

Public Advocate to represent the concerns of residential consumers and other small users in the 

rate proceeding; with Amawalk Consulting Group LLC to serve as an expert technical consultant; 

and with me to serve as the Hearing Officer.10 

A schedule was adopted, and discovery undertaken.  However, the proceeding was 

suspended at the request of PWD due to the public health emergency caused by the ongoing 

COVID-19 pandemic and subsequent emergency measures imposed by both the city and state.  

See, Suspension Orders dated March 20, 202011 and April 22, 2020.12  By Order13 dated June 10, 

2020, the Rate Board granted the request of the City of Philadelphia Water Department to withdraw 

its this general rate increase filing for FY 2021-2022 and closed the proceeding without prejudice. 

In this proceeding (the 2021 Rate Proceeding), the Department filed its Advance 

Notice with the Philadelphia City Council and the Rate Board on January 15, 2021, and its Formal 

Notice with the Records Department on February 16, 2021, containing proposed changes to the 

rates and related charges for water, sewer and storm water service effective September 1, 2021 and 

 
7 https://www.phila.gov/media/20200211163555/PWDExhibit1AdvanceNotice.pdf 

8 https://www.phila.gov/media/20200313151143/Formal-Notice.pdf 

9 https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2020-rate-proceeding/ 

10 I had served as a Pennsylvania Public Utility Commission administrative law judge for 25 years before my 

retirement in 2012. 

11 https://www.phila.gov/media/20200320152339/suspension-order-2020-march-20-final.pdf 

12 https://www.phila.gov/media/20200424143259/suspension-order-2020-April-21.pdf 

13 https://www.phila.gov/media/20200612091750/Rate-Board-Order-to-permit-withdrawal-2020.pdf 

https://www.phila.gov/media/20200211163555/PWDExhibit1AdvanceNotice.pdf
https://www.phila.gov/media/20200313151143/Formal-Notice.pdf
https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2020-rate-proceeding/
https://www.phila.gov/media/20200320152339/suspension-order-2020-march-20-final.pdf
https://www.phila.gov/media/20200424143259/suspension-order-2020-April-21.pdf
https://www.phila.gov/media/20200612091750/Rate-Board-Order-to-permit-withdrawal-2020.pdf
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September 1, 2022, along with supporting statements and exhibits.  These increases are intended 

to generate additional annual revenues of about $48.864 million in FY 2022 and a total of $92.096 

million in FY 2023 (the FY 2023 amount includes the effects of the proposed increase in FY 2022).  

As proposed, the overall increase in revenues for all customers would be 8.7% and 5.1% in FY 

2022 and FY 2023, respectively.  The impact would be to increase the monthly bill of a typical 

residential customer who uses 500 cubic feet of water per month by 11.6% on September 1, 2021 

and by 5.3% on September 1, 2022. 

The Rate Board renewed its contracts with Community Legal Services, Amawalk 

Consulting and me. 

As discussed in more detail below, after an extensive, open and transparent 

examination of PWD’s filing which included substantial discovery, four public hearings, one 

technical hearing and the receipt of numerous public comments, the Department and the Public 

Advocate were able to reach agreement on almost all of the issues raised, as set forth in first the 

Term Sheet included in the record on April 30, 2021, and then the Joint Petition for Partial 

Settlement (Joint Petition or Proposed Partial Settlement Agreement) submitted on May 5, 2021. 

The Joint Petition for Partial Settlement was opposed by participant Lance Haver, 

who on May 10, 2021, filed Objections to Both the Process and Terms of the Settlement.14  As 

discussed in more detail below, Mr. Haver objected to both the process (continuing with the 

proceeding while it is “unknown how much, if any, funds the PWD will receive” from federal 

stimulus funding, the role and performance of the Public Advocate in this proceeding) and the 

terms of the proposed partial settlement (“provides PWD with every penny it wants without 

requiring PWD to see and receive any money from the Recovery Plan Act” and other alleged 

deficiencies).  I do not find that these Objections provide a basis for rejecting the Proposed Partial 

 
14 I am assuming that participant Michael Skiendzielewski also objected.  He failed to file anything labeled as an 

objection, but rather sent a series of emails that in large part raised issues already determined by me to be outside the 

scope of this proceeding.  In an excess of caution, I will respond to what I think are his objections to the proposed 

partial settlement agreement. 
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Settlement Petition and the rates and charges contained in it, as discussed infra.15  Rather, the 

record fully supports adoption by the Rate Board of the rates and charges proposed in the Proposed 

Partial Settlement Petition, as set forth below. 

Upon consideration of the record produced in this proceeding, which includes the 

Proposed Partial Settlement Petition, statements in support or opposition, briefs, statements, 

exhibits, transcripts, discovery responses, orders and public comments, it is my recommendation 

that the Rate Board permit the rates and charges to go into effect as set forth in the Joint Petition 

for Partial Settlement, and employ the reconciliation/adjustment process as proposed to ensure that 

customers receive the full benefit in the event federal funds are received by the Department or 

when the Department’s reserve funds exceed a threshold balance.16  With respect to the outstanding 

unsettled issues, I recommend that the Rate Board accept the Public Advocate’s proposal that PWD 

be required to report monthly on the performance of its arrearage forgiveness policies and any 

obstacles prohibiting PWD from operating an arrearage forgiveness program that allows TAP 

customers to earn and realize arrearage forgiveness immediately with each monthly TAP payment, 

as well as report monthly on its efforts to reduce TAP denials and TAP churn.  I recommend that 

the Rate Board deny PWD’s request to modify its TAP-R rider so as to recover a portion of the 

costs associated with TAP arrearage forgiveness through the annual reconciliation process as 

proposed.  I recommend that the Rate Board approve the uncontested tariff changes, and changes 

to the miscellaneous rates and charges. 

I recognize that the unprecedented conditions – in terms of both human and 

economic suffering – caused by the COVID-19 pandemic make it difficult to entertain the idea of 

any increase in rates and charges at this time.  The comments and statements offered by the 

Department’s customers were compelling in making clear the challenges faced by many.  The 

record, however, does establish the need for rate relief at some level, especially considering PWD’s 

 
15 I want to make it perfectly clear that I did not come to any decision about whether to recommend approval of the 

joint settlement agreement until I had read and thought about the objections. 

16 I further recommend that the Rate Board amend its regulations if necessary to permit the type of special rate 

proceeding described in the Joint Petition for Partial Settlement. 
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decision to voluntarily withdraw its 2020 rate filing.17  As discussed in more detail below, City 

Council requires the Rate Board to set rates and charges sufficient for the Department to produce 

a level of revenue to cover its expenses and debt service and satisfy applicable financial metrics in 

order to access the capital market at reasonable rates (as well as other requirements and 

mandates18) in order to provide the safe and adequate service its customers are entitled to, while 

still ensuring that the rates and charges are just, reasonable and equitably apportioned. 

After a thorough review of the record, I conclude that the proposed settlement rates 

do this.  There is no question that PWD does require additional revenue.  The proposed partial 

settlement significantly reduces the amount of the overall rate increase with a modest increase in 

FY 2022.  It also establishes a mechanism that potentially may result in a decrease in the proposed 

increase in FY 2023 and includes substantial commitments to protect customers during the 

pandemic (and beyond).  In the Petition at 7, the Joint Petitioners stated that the “proposed rates 

and charges should be approved as they are just and reasonable, comply with the ordinances 

governing the proceeding and provide a reasonable basis for recovery of revenues sufficient to 

meet the Department’s obligations.”  I agree. 

At each public and technical hearing, I reminded the participants and customers 

that in my opinion, developed after many years of experience, that this does not have to be an 

adversarial process, that both the Department and its customers want the same thing: rates that are 

sufficient to allow PWD the necessary resources to provide safe and adequate service but that are 

also affordable for customers so they can pay for this essential service without it being a hardship.19 

I commend both the PWD and the Public Advocate for their hard work and 

willingness to work creatively to address not just the Department’s revenue requirement but other 

issues (such as those that arose during the pendency of this proceeding) that impact the Department 

and its customers, and appropriately balancing those interests.  I especially want to recognize the 

 
17 As a result of that withdrawal, there was no increase to rates in charges in FY 2021.  In fact, there was a slight 

decrease in rates based on the TAP-R reconciliation.  See, the Rate Board’s August 5, 2020 Rate Determination at 

https://www.phila.gov/media/20200807152432/2020FinalRateFiledDetermination.pdf. 

18 Phila. Code, § 13-101(4). 

19 See, for example, the transcript of the March 16, 2021, 1:00 p.m. public hearing at Tr.18-20. 

https://www.phila.gov/media/20200807152432/2020FinalRateFiledDetermination.pdf
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high degree of professionalism and integrity shown by counsel for these statutory participants 

(Andre Dasent, Esq., for PWD and Robert Ballenger, Esq., for the Public Advocate, and their 

respective associates).  It is my hope they can continue in the future to advance the interests they 

respectively represent in a cooperative way that best serves them both.  I also want to thank each 

of the dozens of customers who took the time to provide their thoughts on the proposed rate 

increase, either by attending the public hearings or by sending comments to the Rate Board (all of 

which I have read).  These comments were thoughtful, sincere and helpful in putting a human face 

on the matters discussed, a reminder that decisions made in this proceeding directly impact the 

lives of real, individual people, not just “customers” as a group.  It is obvious that both the 

Department and the Advocate took these comments to heart, and I urge the Rate Board to do the 

same. 

II. PROCEDURAL HISTORY 

As noted above, PWD made its Advance Notice20 on January 15, 2021, and its Final 

Notice21 on February 16, 2021.22  In compliance with the Rate Board’s mandate for an open and 

transparent examination of the Department’s proposed rates and charges, the Board regulations 

require the submission of certain technical information, including (1) all financial, engineering and 

other data upon which the proposed rates and changes are based; (2) evidence demonstrating that 

the proposed rates were developed in accordance with sound utility rate making practices and 

consistent with the current industry standards for water, wastewater and storm water rates; and (3) 

material required by order of the Board in the last rate case.23  To support its proposed rates and 

charges, PWD presented the direct testimony, schedules and exhibits of a number of witnesses: 

 
20 https://www.phila.gov/media/20210115161627/PWD-Exhibit-1-Notification-of-Rate-Filing.pdf 

21 https://www.phila.gov/media/20210216163232/FormalNoticeOfPWDProposedChangesToRatesAndChargesFY 

2022-23.pdf 

22 As of the date of this Report, the members of the Rate Board (nominated by the Mayor and approved by City 

Council) are Board Chair Sonny Popowsky, Tony Ewing, Rasheia R. Johnson, and Abby Pozefsky.  Short biographies 

of each board member, as well as relevant legal authority and regulations, are available at the Rate Board’s website 

(https://www.phila.gov/departments/water-sewer-storm-water-rate-board/about). 

23 These filings as well as discovery (and responses), public comments, correspondence, orders and other relevant 

documents are posted in the section labeled “2021 Rate Proceeding” on the Rate Board’s website 

(https://www.phila.gov/departments/ water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/). 

https://www.phila.gov/media/20210115161627/PWD-Exhibit-1-Notification-of-Rate-Filing.pdf
https://www.phila.gov/media/20210216163232/FormalNoticeOfPWDProposedChangesToRatesAndChargesFY%202022-23.pdf
https://www.phila.gov/media/20210216163232/FormalNoticeOfPWDProposedChangesToRatesAndChargesFY%202022-23.pdf
https://www.phila.gov/departments/water-sewer-storm-water-rate-board/about/
https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/
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- Randy E. Hayman (PWD Water Commissioner) (PWD St. 1)24; 

- Melissa LaBuda (PWD Deputy Water Commissioner for Finance) (PWD 

St. 2,25 supplemented in Formal Filing26); 

- Stephen Furtek (PWD General Manager of Engineering and Construction) 

and Trisha Grace (PWD Projects Control Manager, Capital Program) (PWD 

St. 3) 27; 

- Donna Schwartz (PWD Deputy Commissioner and General Manager of the 

Operations Division), Ben Jewell (PWD Manager of the Collector System 

Unit), Brendan Reilly (PWD Water Conveyance Chief) and Mary Ellen 

Senss (PWD Wastewater Manager) (PWD St. 4)28; 

- Susan Crosby (Deputy Revenue Commissioner, in charge of the WRB) and 

RaVonne A. Muhammad (Assistant to the Director of Finance, Water 

Revenue Assistance Division) (PWD St. 5)29; 

- Department consultant Raftelis Financial Consultants (Jon Pilkenton Davis, 

Henrietta Locklear, and Jennifer (Fitts) Tavantzis) (PWD St. 6)30; 

- Department consultant Black & Veatch Management Consulting LLC (Ann 

Bui, Dave Jagt, and Brian Merritt) (PWD Sts. 7A31 and 7B32, supplemented 

in Formal Filing33); and 

 
24 https://www.phila.gov/media/20210115161810/PWD-Statement-No.-1-Direct-Testimony-and-Schedules-of-

Randy-E.-Hayman.pdf 

25 https://www.phila.gov/media/20210115161814/PWD-Statement-No.-2-Direct-Testimony-and-Schedules-of-

Melissa-La-Buda.pdf 

26 https://www.phila.gov/media/20210216165014/PWD-Statement-2-%E2%80%93-Direct-Testimony-And-

Schedules-Of-Melissa-La.-Buda-Supplemented-As-Of-Formal-Filing.pdf 

27 https://www.phila.gov/media/20210115161842/PWD-Statement-No.-3-Direct-Testimony-and-Schedules-of-

Stephen-J.-Furtek-and-Trisha-Grace.pdf 

28 https://www.phila.gov/media/20210115161842/PWD-Statement-No.-4-Direct-Testimony-and-Schedules-of-

Donna-Schwartz-Ben-Jewell-Brendan-Reilly-and-Mary-Ellen-Senss.pdf 

29 https://www.phila.gov/media/20210115161911/PWD-Statement-No.-5-Direct-Testimony-and-Schedules-of-

Susan-M.-Crosby-and-Ravonne-A.-Muhammad.pdf 

30 https://www.phila.gov/media/20210115161930/PWD-Statement-No.-6-Direct-Testimony-and-Schedules-of-

Raftelis.pdf 

31 https://www.phila.gov/media/20210115162029/PWD-Statement-No.-7A-Direct-Testimony-and-Schedules-of-

Black-and-Veatch.pdf 

32 https://www.phila.gov/media/20210115162104/PWD-Statement-No.-7B-Direct-Testimony-and-Schedules-of-

Black-and-Veatch.pdf 

33 https://www.phila.gov/media/20210216172716/PWD-Statement-No.-7A-Direct-Testimony-And-Schedules-of-

Black-and-Veatch-Supplemented-as-of-Formal-Filing.pdf 

https://www.phila.gov/media/20210115161810/PWD-Statement-No.-1-Direct-Testimony-and-Schedules-of-Randy-E.-Hayman.pdf
https://www.phila.gov/media/20210115161814/PWD-Statement-No.-2-Direct-Testimony-and-Schedules-of-Melissa-La-Buda.pdf
https://www.phila.gov/media/20210115161814/PWD-Statement-No.-2-Direct-Testimony-and-Schedules-of-Melissa-La-Buda.pdf
https://www.phila.gov/media/20210216165014/PWD-Statement-2-%E2%80%93-Direct-Testimony-And-Schedules-Of-Melissa-La.-Buda-Supplemented-As-Of-Formal-Filing.pdf
https://www.phila.gov/media/20210115161842/PWD-Statement-No.-3-Direct-Testimony-and-Schedules-of-Stephen-J.-Furtek-and-Trisha-Grace.pdf
https://www.phila.gov/media/20210115161842/PWD-Statement-No.-3-Direct-Testimony-and-Schedules-of-Stephen-J.-Furtek-and-Trisha-Grace.pdf
https://www.phila.gov/media/20210115161842/PWD-Statement-No.-4-Direct-Testimony-and-Schedules-of-Donna-Schwartz-Ben-Jewell-Brendan-Reilly-and-Mary-Ellen-Senss.pdf
https://www.phila.gov/media/20210115161911/PWD-Statement-No.-5-Direct-Testimony-and-Schedules-of-Susan-M.-Crosby-and-Ravonne-A.-Muhammad.pdf
https://www.phila.gov/media/20210115161930/PWD-Statement-No.-6-Direct-Testimony-and-Schedules-of-Raftelis.pdf
https://www.phila.gov/media/20210115162029/PWD-Statement-No.-7A-Direct-Testimony-and-Schedules-of-Black-and-Veatch.pdf
https://www.phila.gov/media/20210115162104/PWD-Statement-No.-7B-Direct-Testimony-and-Schedules-of-Black-and-Veatch.pdf
https://www.phila.gov/media/20210216172716/PWD-Statement-No.-7A-Direct-Testimony-And-Schedules-of-Black-and-Veatch-Supplemented-as-of-Formal-Filing.pdf
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- Department consultants Dr. H. Gil Peach (H. Gil Peach & Associates LLC), 

Mark Thompson (Forefront Economics Inc.) and Yvonne Whitelaw (YJW 

Associates) (PWD St. 8)34. 

Pursuant to the Rate Ordinance and its own regulations, the Rate Board again 

selected Community Legal Services to act as Public Advocate to represent the concerns of 

residential customers and small commercial users (generally those customers without individually 

assessed storm water charges) in this general rate proceeding.  The Rate Board appointed me to 

act as the Hearing Officer and retained Amawalk Consulting to provide technical services. 

The Rate Ordinance at Philadelphia Code § 13-101(4)(b)(.4) provides that the 

decision by the Board to approve, modify or reject the proposed rates and charges shall be made 

in a timely manner, but “no later than 120 days from the filing of notice of any proposed change 

in rates and charges.”35  See also, the Rate Board’s regulations at Section IIA.(1.b): “Consistent 

with Section 13-101, the Rate Proceeding shall be conducted within 120 days of the filing of the 

Formal Notice and shall address only rates and charges and topics directly related thereto.”  This 

deadline, together with other timing requirements specified in the Board regulations, necessitates 

the careful development of the deadlines for action within the Board’s overall time limit.  To 

promote an efficient process, participants from the last rate case consulted together before the filing 

of the Advance Notice on anticipated scheduling issues.  The Public Advocate propounded 

numerous Advance Data Requests to the Department before the filing of the Final Notice.36  PWD, 

the Public Advocate and most other participants also cooperated throughout the proceeding with 

respect to scheduling, discovery and other procedural aspects. 

 
34 https://www.phila.gov/media/20210115162059/PWD-Statement-No.-8-Direct-Testimony-and-Schedules-of-H.-

Gil-Peach-Mark-Thompson-and-Yvonne-Whitelaw.pdf 

35 “If the Board is unable to act on proposed rates and charges in the time required herein, the Water Department may 

establish emergency rates and charges on a temporary basis pending a final determination by the Board.”  Phila. Code 

§ 13-101(8). 

36 These data requests and PWD’s responses, as well as all other discovery, are also posted on the Board’s website. 

https://www.phila.gov/media/20210115162059/PWD-Statement-No.-8-Direct-Testimony-and-Schedules-of-H.-Gil-Peach-Mark-Thompson-and-Yvonne-Whitelaw.pdf
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In addition to the Department and the Public Advocate, participants included the 

Water Revenue Bureau (WRB),37 PECO Energy Company (PECO), the Philadelphia Large Users 

Group (Large Users Group)38 as well as a number of individual customers (Michael 

Skiendzielewski, Lance Haver, Sharon Keselman, Michael Blowney, Kesrick Jones, Jr., Joseph 

Sherick and Juliana Martell). 

An on-the-record prehearing conference to address preliminary procedural issues 

was held via teleconferencing software Zoom in this proceeding on February 24, 2021.  All 

participants to the rate filing were invited by e-mail to participate; in addition, the notice of the 

prehearing conference and the code to participate were posted on the Board's website at 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-

rate-proceeding/.  Participating either pro se or through counsel were the Water Department, the 

Public Advocate, the Water Revenue Bureau, the Large Users Group, Michael Skiendzielewski 

and Lance Haver.39  At that prehearing conference, a schedule was adopted and directives were 

issued regarding discovery and the holding of hearings.  These determinations were memorialized 

in a Prehearing Conference Order40 dated February 24, 2021. 

Four public hearings were conducted.  Due to the on-going COVID-19 pandemic, 

all hearings were conducted remotely, with the option to participate via Zoom online or 

telephonically.  The Rate Board, the Department and the Public Advocate worked together to 

ensure that outreach and notice were provided to provide maximum awareness of the scheduled 

hearings was provided to the public.  In addition to notices and guidelines about participation 

posted on the various websites (Rate Board, PWD and CLS/Public Advocate) and social media, 

there were flyers, newspaper notices, blast emails to various groups of customers and interested 

parties such as community energy agencies and political offices.  These hearings were held 

 
37 The Water Revenue Bureau, which is part of the City’s Department of Revenue, provides all billing and collection 

functions for charges by the Department. 

38 The Large Users Group is an ad hoc group of large volume customers receiving water, sewer, and stormwater service 

from the Department under the Industrial and Hospital/University Rate Schedules.  PLUG Statement 1 at 1. 

39 Sharon Kesselman, who is participating in this proceeding, had indicated that she would attend the telephonic 

scheduling conference, but did not do so. 

40 https://www.phila.gov/media/20210322155516/PHC-feb-24-2021-order.pdf 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/
https://www.phila.gov/media/20210322155516/PHC-feb-24-2021-order.pdf


10 

(virtually) in the afternoons (1:00 p.m.) and evenings (6:00 p.m.) of March 16 and March 18, 2021.  

The testimony presented at these hearings, as well as submissions made by customers to the Rate 

Board through comments, is discussed below.41 

On March 15, 2021, Mr. Haver filed a Motion42 requesting that the current 

proceeding be postponed “. . . until such time as it is known how much of the money set aside 

under the American Rescue Plan Act of 2021 will be allocated to the Philadelphia Water 

Department and how those funds can be used.”  By email43 dated March 21, 2021, I held the 

Motion in abeyance, finding that although the issue of possible federal funds would be a material 

factor for the Rate Board to consider, it was not clear that it was not possible to proceed.  I 

recognized that the schedule may need to be modified and directed the Department to provide 

substantive information on this issue on the record as soon as possible and to update it as further 

information becomes available. 

On March 15, 2021, a letter44 signed by all members of the Philadelphia City 

Council (along with prior correspondence45) was submitted to the Rate Board by Philadelphia City 

Councilmember Maria D. Quiñones Sánchez, requesting that the Rate Board deny the rate increase 

request and instead direct PWD to leverage existing and anticipated federal funds to offset its need 

for rate relief.  In response to PWD’s request for guidance from the City, City Finance Director 

Rob Dubow, by letter46 dated March 26, 2021, informed PWD Deputy Water Commissioner 

LaBuda of the City’s anticipated use of the funds expected to be provided through the recently 

enacted American Rescue Plan (ARP), and identified a series of actions that the City would 

undertake for the benefit of the Water Fund, most notably the possibility that the City would reduce 

 
41 A comprehensive summary of these public hearings is contained in PWD’s Main Brief at Appendix C. 

42 https://www.phila.gov/media/20210318160110/Lance-Haver-PWD-Continuance-Motion-1st.pdf 

43 https://www.phila.gov/media/20210325171439/Hearing-Officer-Decision-on-Haver-Motion.pdf 

44 https://www.phila.gov/media/20210322155453/03.18.21-City-Council-to-Water-Rate-Board-re-Rate-Increase. 

docx.pdf 

45 See Feb. 18, 2021 letter of Councilmember Quiñones Sánchez (https://www.phila.gov/media/20210324163459 

/02.18.21-MQS-to-Hayman-re-Rate-Increase.pdf.pdf) to Water Commissioner Hayman and Commissioner Hayman’s 

reply of February 24, 2021 (https://www.phila.gov/media/20210324163458/02.24.21-Hayman-to-MQS-re-Rate-

Increase.pdf.pdf) 

46 https://www.phila.gov/media/20210405171512/Water-memo-3.30.21.pdf 

https://www.phila.gov/media/20210318160110/Lance-Haver-PWD-Continuance-Motion-1st.pdf
https://www.phila.gov/media/20210325171439/Hearing-Officer-Decision-on-Haver-Motion.pdf
https://www.phila.gov/media/20210322155453/03.18.21-City-Council-to-Water-Rate-Board-re-Rate-Increase.docx.pdf
https://www.phila.gov/media/20210405171512/Water-memo-3.30.21.pdf
https://www.phila.gov/media/20210324163459/02.18.21-MQS-to-Hayman-re-Rate-Increase.pdf.pdf
https://www.phila.gov/media/20210324163458/02.24.21-Hayman-to-MQS-re-Rate-Increase.pdf.pdf
https://www.phila.gov/media/20210324163458/02.24.21-Hayman-to-MQS-re-Rate-Increase.pdf.pdf
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the annual amount the Water Fund contributes to the Pension Fund by more than $25 million.  

Water Commissioner Hayman, on March 30, 2021, sent a letter47 to Philadelphia City President 

Darrell Clarke recognizing the support offered by the Administration, offering to “continue 

promotion” of customer assistance programs and requesting Administration support “in ensuring 

every eligible customer applies for both existing assistance and any new help that may become 

available through COVID-19 recovery legislation.” 

Pursuant to the schedule adopted, direct testimony was filed by Mr. Haver and the 

Public Advocate on March 22, 2021.  Mr. Haver submitted his own direct statement (Haver St. 

148).  The Public Advocate submitted the direct testimony of Lafayette K. Morgan, Jr. (Exeter 

Associates, Inc., Public Advocate St. 149), Jerome D. Mierzwa (Exeter Associates, Inc., Public 

Advocate St. 250), and Roger D. Colton (Fisher Sheehan & Colton, Public Advocate St. 351), each 

with accompanying schedules and/or exhibits. 

On April 5, 2021, Mr. Haver filed a “Direct Appeal”52 with the Rate Board, 

requesting that the Rate Board continue the proceeding “until the actual numbers are set forth for 

meaningful and real public hearings.”  I established a response period, with responses due on April 

9, 2021, so that the Rate Board could consider them prior to its scheduled meeting on April 14, 

2021.  The Department filed an Answer,53 asserting inter alia that the appeal is moot, since the 

correspondence with the City established that PWD will not receive any of the anticipated federal 

funds (although individual customers may be eligible for assistance).  The Public Advocate filed 

a Memorandum in Lieu of Answer,54 in which it claimed that Mr. Haver’s Direct Appeal should 

be considered as a request for interlocutory review of a material question, which the Public 

Advocate articulated as “Given the recognized certainty [citing Commission Hayman’s letter] that 

 
47 https://www.phila.gov/media/20210405171316/Hayman-Clarke-letter-response.pdf 

48 https://www.phila.gov/media/20210322155522/Lance-Haver-PWD-testimony.pdf 

49 https://www.phila.gov/media/20210324163527/PA-St-1Morgan.pdf 

50 https://www.phila.gov/media/20210324163526/PA-St-2-Mierzwa.pdf 

51 https://www.phila.gov/media/20210324163618/PA-St-3-Colton.pdf 

52 https://www.phila.gov/media/20210409165058/Appeal-to-Rate-Board.pdf 

53 https://www.phila.gov/media/20210414161418/PWD-2021-ANSWER-TO-HAVER-APPEAL-FINAL.pdf 

54 https://www.phila.gov/media/20210414161543/PA-Memo-In-Response-to-Haver-April-5-Filing_FINAL.pdf 

https://www.phila.gov/media/20210405171316/Hayman-Clarke-letter-response.pdf
https://www.phila.gov/media/20210322155522/Lance-Haver-PWD-testimony.pdf
https://www.phila.gov/media/20210322155522/Lance-Haver-PWD-testimony.pdf
https://www.phila.gov/media/20210324163527/PA-St-1Morgan.pdf
https://www.phila.gov/media/20210324163526/PA-St-2-Mierzwa.pdf
https://www.phila.gov/media/20210324163526/PA-St-2-Mierzwa.pdf
https://www.phila.gov/media/20210324163618/PA-St-3-Colton.pdf
https://www.phila.gov/media/20210409165058/Appeal-to-Rate-Board.pdf
https://www.phila.gov/media/20210414161418/PWD-2021-ANSWER-TO-HAVER-APPEAL-FINAL.pdf
https://www.phila.gov/media/20210414161543/PA-Memo-In-Response-to-Haver-April-5-Filing_FINAL.pdf
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PWD’s projected revenue requirements from rates are overstated, based on the failure to (1) 

include reasonable estimates of stimulus funding, (2) take into account costs shifted to other 

departments, and (3) reflect significantly reduced future pension expenses, could the prejudice to 

the parties satisfactorily be cured during the normal review process?”  The relief requested was 

that the schedule be modified so as to allow additional time for discovery and supplemental 

testimony, even if that rate process takes longer than 120 days.  At the Rate Board’s regular April 

14, 2021, meeting the Department and the Public Advocate announced that settlement discussions 

were on-going, and that all participants would be able to join in those discussions.  In light of that 

representation, Mr. Haver withdrew his appeal without prejudice.55 

Pursuant to the schedule contained in the February 24, 2021, Prehearing Conference 

Order, rebuttal testimony was filed and served by the Water Department on April 7, 2021: 

- PWD Rebuttal St. 156 (Melissa La Buda, Valarie J. Allen, Katherine 

Clupper, Peter Nissen, Stephen J. Furtek, Susan M. Crosby, Ann Bui, Dave 

Jagt and Brian Merritt) addressed to the testimony of Public Advocate 

witness Morgan; 

- PWD Rebuttal St. 257 (Ann Bui, Dave Jagt, and Brian Merritt) addressed to 

the testimony of Public Advocate witness Mierzwa; 

- PWD Rebuttal St. 358 (Susan M. Crosby, Melissa La Buda, Jon Pilkenton 

Davis, Henrietta Locklear, Jennifer (Fitts) Tavantzis, Ann Bui, Dave Jagt, 

Brian Merritt, Dr. H. Gil Peach, Mark Thompson and Yvonne Whitelaw) 

addressed to the testimony of Public Advocate witness Colton; and 

- PWD Rebuttal St. 459 (Melissa La Buda, Ann Bui, Dave Jagt and Brian 

Merritt) addressed to the testimony of intervenor Haver. 

 
55 See Minutes of April 14, 2021, ¶ 5 (https://www.phila.gov/media/20210507153046/4.14.2021-Meeting-Minutes-

Updated-Draft-DWCH-20210504.pdf) 

56 https://www.phila.gov/media/20210409165047/PWD-REBUTTAL-STATEMENT-1-REBUTTAL-TESTIMONY 

-TO-PUBLIC-ADVOCATE-WITNESS-LAFAYETTE-MORGAN-L0997114xA35AE.pdf 

57 https://www.phila.gov/media/20210409165046/PWD-REBUTTAL-STATEMENT-2-REBUTTAL-TESTIMONY 

-TO-PUBLIC-ADVOCATE-WITNESS-JEROME-MIERZWA.pdf 

58 https://www.phila.gov/media/20210409165059/PWD-REBUTTAL-STATEMENT-3-REBUTTAL-TESTIMONY 

-TO-PUBLIC-ADVOCATE-WITNESS-ROGER-COLTON-L0997147xA35AE.pdf 

59 https://www.phila.gov/media/20210409165015/PWD-REBUTTAL-STATEMENT-4-REBUTTAL-TESTIMONY 

-TO-LANCE-HAVER.pdf 

https://www.phila.gov/media/20210409165047/PWD-REBUTTAL-STATEMENT-1-REBUTTAL-TESTIMONY-TO-PUBLIC-ADVOCATE-WITNESS-LAFAYETTE-MORGAN-L0997114xA35AE.pdf
https://www.phila.gov/media/20210409165046/PWD-REBUTTAL-STATEMENT-2-REBUTTAL-TESTIMONY-TO-PUBLIC-ADVOCATE-WITNESS-JEROME-MIERZWA.pdf
https://www.phila.gov/media/20210409165059/PWD-REBUTTAL-STATEMENT-3-REBUTTAL-TESTIMONY-TO-PUBLIC-ADVOCATE-WITNESS-ROGER-COLTON-L0997147xA35AE.pdf
https://www.phila.gov/media/20210409165015/PWD-REBUTTAL-STATEMENT-4-REBUTTAL-TESTIMONY-TO-LANCE-HAVER.pdf
https://www.phila.gov/media/20210507153046/4.14.2021-Meeting-Minutes-Updated-Draft-DWCH-20210504.pdf
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The Large Users Group submitted the rebuttal testimony of Billie LaConte, (J. 

Pollock, Incorporated, PLUG St. 160) addressed to the testimony of Public Advocate witness 

Mierzwa. 

By order61 dated April 16, 2021, I granted PWD’s April 8, 2021 Motion in Limine62 

addressed to issues raised by participant Michael Skiendzielewski, and its April 8, 2021, 

Objections63 to related discovery64  Following Mr. Skiendzielewski’s April 12, 2021, response65 

to the Objections, I granted the Motion and sustained the Objections, finding that “The Rate Board 

does not have the authority to investigate, administer or enforce public integrity laws or ethical 

codes.  Therefore, discovery or testimony intended to address allegations of misconduct in 

connection with administration of the HELP loan program will be excluded from the scope of this 

rate proceeding.” 

PWD also filed a Motion in Limine66 addressed to portions of the testimony 

presented by Public Advocate witness Roger Colton (Public Advocate St. 3), in which the 

Department requested that the scope of the proceeding be limited to exclude certain issues and 

proposals relating to COVID-19 relief, the structure and operation of TAP, and customer service 

issues that the Department alleges are beyond the scope of a rate proceeding before the Rate Board 

and that portions of Mr. Colton’s testimony on those issues be excluded or stricken.  In light of the 

participants’ on-going settlement discussions, I deferred ruling on the motion.67 

 
60 https://www.phila.gov/media/20210409164848/BSL-Rebuttal-TE.pdf 

61 https://www.phila.gov/media/20210503164501/Order-Limine-Skiendzielewski-april-15-1-acjs.pdf 

62 https://www.phila.gov/media/20210414161420/PWD-MOTION-IN-LIMINE-2021-SKIENDZIELEWSKI-

L0996772xA35AE-2.pdf 

63 https://www.phila.gov/media/20210414161712/OBJECTION-L0997356xA35AE1.pdf 

64 A motion in limine is a motion to exclude anticipated prejudicial evidence, keep extraneous issues out of the 

proceeding, preclude reference to prejudicial matters, or prevent encumbering the record with immaterial matter.  See, 

Commonwealth v. Pikur, 596 A 2d 1253, 1259 (Pa. Commw. 1991). 

65 https://www.phila.gov/media/20210420104435/CHESNUTresponseHELP1.pdf 

66 https://www.phila.gov/media/20210409165023/PWD-MOTION-IN-LIMINE-COLTON-TESTIMONY-4.5.21.pdf 

67 In the Joint Petition, the Department withdrew its Motion. 

https://www.phila.gov/media/20210409164848/BSL-Rebuttal-TE.pdf
https://www.phila.gov/media/20210503164501/Order-Limine-Skiendzielewski-april-15-1-acjs.pdf
https://www.phila.gov/media/20210414161420/PWD-MOTION-IN-LIMINE-2021-SKIENDZIELEWSKI-L0996772xA35AE-2.pdf
https://www.phila.gov/media/20210414161712/OBJECTION-L0997356xA35AE1.pdf
https://www.phila.gov/media/20210420104435/CHESNUTresponseHELP1.pdf
https://www.phila.gov/media/20210409165023/PWD-MOTION-IN-LIMINE-COLTON-TESTIMONY-4.5.21.pdf
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An additional Motion in Limine68 was filed by PWD to the direct testimony 

presented by Mr. Haver (Haver St. 1).  PWD asserted that the legal argument and conclusions 

contained in it are not the proper subject of testimony (but may be raised in briefs) and therefore 

those portions of Mr. Haver’s testimony should be excluded or stricken.  By Order69 dated April 

7, 2021, I denied the Motion, finding that although the legal analysis and conclusions contained in 

Mr. Haver’s statement were not the appropriate subject of testimony (but may be raised in 

appropriate motions or briefs), there is no apparent harm to any of the participants by denying the 

Motion and allowing the testimony. 

By letter70 to the Rate Board dated April 30, 2021, Water Commissioner Hayman 

responded to correspondence71 containing comments and recommendations submitted on April 16, 

2021, by Citizens for Pennsylvania’s Future, (PennFuture).72 

A virtual technical hearing73 was held on April 30, 2021.  This hearing was open to 

the public and advertised consistent with Rate Board regulations.  Pro se participant Haver 

conducted cross-examination of PWD witness LaBuda, Black and Veatch witnesses Bui, Merritt 

and Jagt, and Public Advocate witness Morgan. 

Issues relating to the pending proposed partial settlement were discussed, and PWD 

Hearing Exh. 1 (proof of publication of newspaper notices relating to the hearing) and PWD 

Hearing Exh. 2 (the Settlement Term Sheet) were admitted into the record; the record was closed, 

recognizing that a number of items (the transcript of the April 30, 2021, technical hearing, 

documents relating to the proposed joint partial settlement, the hearing officer’s report, briefs and 

other submissions to the hearing officer and the Rate Board, responses to transcript requests and 

 
68 https://www.phila.gov/media/20210409165053/PWD-Motion-in-Limine-Haver-4.5.211.pdf 

69 https://www.phila.gov/media/20210409164846/Order-Motion-Limine-Haver-ACJS.pdf 

70 https://www.phila.gov/media/20210504170436/PWD-Response-to-PennFuture-Comment-4.30.21.pdf 

71 https://www.phila.gov/media/20210504170433/2021-4-16-PF-Comments-on-PWD-Rate-Increase-Proceeding.pdf 

72 In this letter, PennFuture describes itself as “a statewide environmental nonprofit advocacy group invested in 

protecting and improving water quality in Philadelphia and across Pennsylvania.”  PennFuture did not intervene in 

this proceeding or otherwise participate. 

73 https://www.phila.gov/media/20210504170434/2021-General-Rate-Proceeding-Philadelphia-Water-Department-

.pdf 

https://www.phila.gov/media/20210409165053/PWD-Motion-in-Limine-Haver-4.5.211.pdf
https://www.phila.gov/media/20210409164846/Order-Motion-Limine-Haver-ACJS.pdf
https://www.phila.gov/media/20210504170436/PWD-Response-to-PennFuture-Comment-4.30.21.pdf
https://www.phila.gov/media/20210504170433/2021-4-16-PF-Comments-on-PWD-Rate-Increase-Proceeding.pdf
https://www.phila.gov/media/20210504170434/2021-General-Rate-Proceeding-Philadelphia-Water-Department-.pdf
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other outstanding discovery responses) were not yet available but would be included in the record 

(and posted on the Rate Board’s website) without further order.  I memorialized these 

determinations in a Further Procedural Order74 dated April 30, 2021. 

On May 3, 2021, intervenor Haver filed a Motion to Compel,75 requesting that the 

Public Advocate be directed “to put on the record the name, email address, physical address, and 

phone number of every civic group, community group, labor union, elected official and individual 

it contacted regarding the proposed water rate increase” so that “concerned members of the Public 

can contact them and tell them of the settlement that the Public Advocate secretly negotiated.”  On 

May 4, 2021, the Public Advocate filed an Answer76 in which it specifically denied the material 

allegations of the Motion and requested that it be denied as untimely and improper.  It further 

explained that “Mr. Haver’s assertion mischaracterizes the process by which rate case settlements 

are routinely negotiated in Pennsylvania.  In Pennsylvania, statutorily appointed advocates 

routinely represent the interests of customer classes and enter into settlement agreements informed 

by both public input and testimony of expert witnesses.  Mr. Haver’s characterization of the 

settlement negotiations in this proceeding as being “in secret” appears intended to mislead 

members of the public.”  As a “courtesy,” however the Public Advocate attached to its Answer an 

“outreach list it compiled of direct contacts made in advance of the public input hearings,” noting 

that it “has not tracked the names, emails, and phone numbers of any individuals contacted via this 

outreach (conducted by multiple CLS attorneys) and it would be unreasonably burdensome and 

potentially violative of confidentiality obligations to require the Public Advocate to undertake 

additional efforts and expense to assemble such information.”  By Order77 dated May 5, 2021, I 

denied the Motion, noting that it had been rendered moot by the outreach list provided, as well as 

the fact that the Settlement Term Sheet had been posted on the websites of the Rate Board, PWD 

and the Public Advocate (as well as the Advocate’s social media channels). 

 
74 https://www.phila.gov/media/20210504170435/further-procedural-order-April-30-2021.pdf 

75 https://www.phila.gov/media/20210505154833/Motion-to-Compel-the-Public-Advocate-to-Put-on-the.pdf 

76 https://www.phila.gov/media/20210505154834/PA-Answer-to-LH-Motion-to-Compel.pdf 

77 https://www.phila.gov/media/20210505154834/Order-Haver-Motion-to-Compel.pdf 

https://www.phila.gov/media/20210504170435/further-procedural-order-April-30-2021.pdf
https://www.phila.gov/media/20210505154833/Motion-to-Compel-the-Public-Advocate-to-Put-on-the.pdf
https://www.phila.gov/media/20210505154834/PA-Answer-to-LH-Motion-to-Compel.pdf
https://www.phila.gov/media/20210505154834/Order-Haver-Motion-to-Compel.pdf
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On May 5, 2021, the Joint Petitioners (signatories PWD and the Public Advocate) 

filed a Joint Petition for Partial Settlement78 (Joint Petition, proposed partial settlement 

agreement), along with separate Statements in Support.  The Joint Petition set out a brief history 

of the proceeding, and described the agreement between the signatories, including several tables 

to demonstrate the prospective projected revenue and revenue impact of the proposed rates, and 

comparisons of existing and proposed rates on PWD’s residential and nonresidential customers.  

The signatory participants noted that the proposed settlement agreement was not opposed by the 

Large Users Group, that PECO took no position, that individual participants Haver and 

Skiendzielewski opposed it and that the other individual participants had not expressed an opinion.  

PWD and the Public Advocate requested that I recommend that the Rate Board find that the 

proposed rates and charges contained in the joint Petition to be “just and reasonable” and to 

authorize the Department to file modified rates and charges to become effective on September 1, 

2021 (for Fiscal Year 2022), and on September 1, 2022 (for FY 2023), consistent with the terms 

and conditions contained in the Petition. 

On May 10, 2021, Mr. Haver filed a Motion to Remove Fraudulent Exhibits79 

(which I considered as a Motion to Strike Exhibit), claiming that the March 26, 2021 letter80 sent 

from City Finance Director Dubow to Deputy Water Commissioner LaBuda81 is “fraudulent” 

because it contains statements concerning the allocation of the federal stimulus funds expected to 

be received by the City before the budget had been acted on by the Philadelphia City Council, and 

requesting that I “strike the exhibit and all arguments using the exhibit from the record; and report 

the attorney(s) responsible for entering the fraudulent document into the record and/or using the 

fraudulent exhibit in any and all arguments to the Disciplinary Committee of the Pennsylvania 

Bar.”  PWD responded with a Memorandum in Opposition82 to Lance Haver’s Motion for Removal 

of Schedule ML-10 (PWD Response) on May 12, 2021, pursuant to the response period I 

 
78 https://www.phila.gov/media/20210505154832/Joint-Petetion-for-Partial-Settlement.pdf 

79 https://www.phila.gov/media/20210510161805/withdraw-fraudulent-testimony.pdf 

80 https://www.phila.gov/media/20210405171512/Water-memo-3.30.21.pdf 

81 This letter was included in the record as Sch. ML-10, attached to the rebuttal testimony of Deputy Water 

Commissioner LaBuda, PWD Rebuttal St. 1. 

82 https://www.phila.gov/media/20210518083646/PWD-RESPONSE-TO-HAVER-MOTION-FOR-REMOVAL-

MAY-12.pdf 

https://www.phila.gov/media/20210505154832/Joint-Petetion-for-Partial-Settlement.pdf
https://www.phila.gov/media/20210510161805/withdraw-fraudulent-testimony.pdf
https://www.phila.gov/media/20210405171512/Water-memo-3.30.21.pdf
https://www.phila.gov/media/20210518083646/PWD-RESPONSE-TO-HAVER-MOTION-FOR-REMOVAL-MAY-12.pdf
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established.  I denied the Motion by Order83 dated May 14, 2021, finding that there was nothing 

incorrect or misleading about the exhibit, much less fraudulent. 

Also on May 10, 2021, Mr. Haver filed Objections84 to Both the Process and Terms 

of the Proposed Settlement (Objections or Haver Objections) asserting that the hearing and 

settlement process used in this proceeding violate “well-established principles of due process,” 

that the Public Advocate acted improperly by not seeking public input before agreeing to the 

settlement terms, that the Proposed Settlement is not in the public interest or supported by the 

record and is not reasonable.  These objections are discussed infra at Section V.B. 

Also on May 10, 2021, participant Michael Skiendzielewski by email85 requested 

“recusal of counsel to the Water Rate Board due to the relevant decision-making, conflicts” 

claiming that “WRB has a basic and primary professional responsibility to ensure and safeguard 

the processes, reports and deliberations that occur and are produced from such deleterious effects 

such as conflicts of interest, unprofessional conduct, unethical decision making, etc. as evidenced 

on the record by counsel to the Water Rate Board.”  He attached as support a letter, dated May 18, 

2017, from this counsel.  I treated the email as a petition (or motion) and by Order86 dated May 

11, 2021, denied it. 

Pursuant to the schedule, on May 11, 2021, both PWD87 and the Public Advocate88 

filed Main Briefs supporting the Joint Partial Settlement Agreement and addressing the issues that 

were not settled, as well as the objections of Mr. Haver and Mr. Skiendzielewski. 

As requested at the technical hearing, the record was closed on April 30, 2021, by 

my Further Procedural Order, which recognized that several items were not yet available but would 

be included in the record.  Pursuant to the Rate Board’s regulations, Section II(8)(b), the hearing 

 
83 https://www.phila.gov/media/20210513174112/Order-Haver-motion-to-strike-may-14-final-Copy.pdf 

84 https://www.phila.gov/media/20210510161803/oppose-the-settlement.pdf 

85 https://www.phila.gov/media/20210513093207/Michael-Motion.pdf 

86 https://www.phila.gov/media/20210513093208/Order-Skiendzielewski-recusal-may-11-2021-final.pdf 

87 https://www.phila.gov/media/20210513093206/Brief-May-11-2021.pdf 

88 https://www.phila.gov/media/20200129125221/Public-Advocate-Main-Brief.pdf 

https://www.phila.gov/media/20210513174112/Order-Haver-motion-to-strike-may-14-final-Copy.pdf
https://www.phila.gov/media/20210510161803/oppose-the-settlement.pdf
https://www.phila.gov/media/20210513093207/Michael-Motion.pdf
https://www.phila.gov/media/20210513093208/Order-Skiendzielewski-recusal-may-11-2021-final.pdf
https://www.phila.gov/media/20210513093206/Brief-May-11-2021.pdf
https://www.phila.gov/media/20200129125221/Public-Advocate-Main-Brief.pdf
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record consists of the Advance Notice and Formal Notice (including all supporting documents), 

all other testimony (including supporting documents), all discovery responses, orders, pleadings, 

evidence of proper advertising and posting (PWD Hearing Exh. 1), as well as the stenographic 

records of the public hearings (March 16 and 18, 2021) and technical review hearing (April 30, 

2021).  The record also includes this Hearing Officer Report and the correspondence, information 

and comments sent to the Rate Board in connection with this proceeding, as well as the Settlement 

Term Sheet (PWD Hearing Exh. 2), the Joint Petition for Partial Settlement and all related 

documents such as briefs, statements in support or opposition and correspondence. 

III. RATE DETERMINATION STANDARDS 

As explained above, the Rate Board was established to determine whether the rates 

and charges for water, sewer and storm water service proposed by the Water Department should 

be accepted, rejected or modified, after an open and transparent review process.  The Rate 

Ordinance that established the Rate Board contains standards that the Board must consider in 

making its rate determinations, See, Philadelphia Code § 13-101(4), which provides that: 

(4) Standards for Rates and Charges. 

(a) Financial Standards. The rates and charges shall yield to the City at least 

an amount equal to operating expenses and debt service, on all obligations of the 

City in respect of the water, sewer, storm water systems and, in respect of water, 

sewer and storm water revenue obligations of the City, such additional amounts as 

shall be required to comply with any rate covenant and sinking fund reserve 

requirements approved by ordinance of Council in connection with the 

authorization or issuance of water, sewer and storm water revenue bonds, and 

proportionate charges for authorization or issuance of water, sewer and storm water 

revenue bonds, and proportionate charges for all services performed for the Water 

Department by all officers, departments, boards or commissions of the City. 

(b) The rates and charges shall yield not more than the total appropriation 

from the Water Fund to the Water Department and to all other departments, boards 

or commissions, plus a reasonable sum to cover unforeseeable or unusual expenses, 

reasonably anticipated cost increases or diminutions in expected revenue, less the 

cost of supplying water to City facilities and fire systems and, in addition, such 

amounts as, together with additional amounts charged in respect of the City's sewer 

system, shall be required to comply with any rate covenant and sinking fund reserve 

requirements approved by ordinance of Council in connection with the 

authorization or issuance of water and sewer revenue bonds. Such rates and charges 
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may provide for sufficient revenue to stabilize them over a reasonable number of 

years  

(.1) In fixing rates and charges the Board shall recognize the importance of 

financial stability to customers and fully consider the Water Department’s Financial 

Stability Plan. In addition, the Board shall determine the extent to which current 

revenues should fund capital expenditures and minimum levels of reserves to be 

maintained during the rate period. When determining such levels of current funding 

of capital expenditures and minimum levels of reserves, the Board shall consider 

all relevant information presented including, but not limited to, peer utility 

practices, best management practices and projected impacts on customer rates. … 

(.2) Rates and charges shall be developed in accordance with sound utility 

rate making practices and consistent with the current industry standards for water, 

wastewater and storm water rates. Industry standards include the current versions 

of American Waterworks Association (AWWA) Principles of Rates, Fees and 

Charges Manual (M-1) and Water Environment Federation’s Wastewater 

Financing & Charges for Wastewater Systems.) … 

(c) The rates and charges shall be equitably apportioned among the various 

classes of consumers. 

(d) The rates and charges shall be just, reasonable and nondiscriminatory as 

to the same class of consumers. 

In addition, the Rate Ordinance provides for other types of special rates and 

charges, including those for service provided to charitable institutions, places of worship, public 

and private schools, public housing and the determination of various sewer charges.  See, 

Philadelphia Code §§13-101(4) – (6).89 

Further, § 13-101(2) of the Rate Ordinance provides that the Water Department: 

. . . .shall develop a comprehensive plan (“Financial Stability Plan”) which 

shall forecast capital and operating costs and expenses and corresponding revenue 

requirements. It shall identify the strengths and challenges to the Water 

Department’s overall financial status including the Water Fund’s credit ratings, 

planned and actual debt service coverage, capital and operating reserves and utility 

service benchmarks. It shall compare the Water Department to similar agencies in 

 
89 The full text of the relevant ordinances and regulations are posted on the Rate Board’s website, at the section entitled 

“Regulations & Relevant Legal Authority.”  About | Water, Sewer & Storm Water Rate Board | City of Philadelphia 

(https://www.phila.gov/departments/water-sewer-storm-water-rate-board/about/) 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/about/
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peer cities in the United States. A Financial Stability Plan shall be submitted to 

Council every four (4) years and updated prior to proposing revisions in rates and 

charge. 

As described above, PWD’s rates must also be set at a level that produces sufficient 

revenue to ensure compliance with its rate covenants, which are described in the direct testimony 

of PWD Deputy Water Commissioner for Finance LaBuda (PWD St. 2 at 23-24): 

In the 1989 General Bond Ordinance, the City covenanted with the 

bondholders that it will impose, charge and collect rates and charges in each fiscal 

year sufficient to produce annual net revenues which are at least 1.20 times the debt 

service requirements, excluding the amounts required for subordinated bonds (as 

defined in the 1989 General Bond Ordinance). In addition, the City’s covenants to 

its bondholders require that net revenues in each fiscal year must be equal to 1.00 

times (A) annual debt service requirements for such fiscal year, including the 

amounts required for subordinated bonds, (B) annual amounts required to be 

deposited in the debt reserve account, (C) the annual principal or redemption price 

of interest on General Obligation Bonds payable, (D) the annual debt service 

requirements on interim debt, and (E) the annual amount of the deposit to the 

Capital Account (less amounts transferred from the Residual Fund to the Capital 

Account). 

Further, pursuant to the 1989 General Bond Ordinance, the City will, at a 

minimum, impose, charge and collect in each fiscal year such water and wastewater 

rents, rates, fees and charges and shall yield Net Revenues (defined for purposes of 

this covenant particularly, calculated to exclude any amounts transferred from the 

Rate Stabilization Fund to the Revenue Fund in, or as of the end of, such fiscal 

year) which will be equal to at least 0.90 times Debt Service Requirements for such 

fiscal year (excluding principal and interest payments in respect of Subordinated 

Bonds and transfers from the Rate Stabilization Fund). In this testimony, the above 

covenants are referred to collectively as the “Rate Covenants.” 

In the Rate Determination that addressed the 2018 rate proceeding, the Rate Board 

set forth targets for several financial metrics to be considered by the Department in its future 

operations and by the Board in its future rate decisions.  These targets included a 1.3x senior debt 

service coverage ratio; a $150 million combined reserve balance in the Department’s Rate 

Stabilization Fund and Residual Fund; and 20% cash financing for capital expenditures.  See, 2018 
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Rate Determination at 18-33.90  The reasons for setting such targets for the 2018 rate proceeding 

include the need to support the credit ratings for the Department's bonds; higher credit ratings 

make it easier and less expensive to borrow money, providing interest savings for all customers 

for many years to come.  The PWD indicates that it must borrow substantial amounts of money 

over the next five years to fund federally mandated improvements plus routine capital 

improvements to maintain a state-of-good-repair.  Being able to borrow money at reasonable rates 

of interest is critical for both making the capital improvements and keeping the cost of service as 

reason as possible. 

The revenue impact of the proposed settlement rates and charges will be evaluated 

using these requirements and targets.  While the proposed settlement is presented as a “black box” 

settlement, in which the individual adjustments to the proposed rates and revenue are not 

specifically identified, the rates and the revenue they produce must be in compliance and supported 

by the record. 

IV. PUBLIC INPUT 

To fulfill the mandate in the Rate Ordinance, that an “open and transparent process 

for public input and comment on proposed water rates and charges” be used, the ordinance requires 

that “prior to fixing and regulating rates, the Board shall hold public hearings.”  Philadelphia Code 

§§ 13-101(3)(e) and (f).  To accomplish that, the Rate Board’s regulations at Section II(B)(a)-(h)91 

describe the number and timing of such hearings, how they are to be conducted and the use of the 

information, comments and suggestions received: 

4.  Public Hearings. 

(a) The Board, or a designated member or Hearing Officer on its behalf, 

shall hold public hearings for the following purposes: (1) to ensure an open and 

transparent Rate Proceeding; (2) to make Departmental personnel available to 

answer relevant questions about the proposed changes in rates and charges; (3) to 

permit the Department and any person or entity affected by the proposed rates and 

 
90 The Board noted in its Order that those financial targets “are not mandated requirements and should not be 

considered to be either strict ceilings or floors.”  2018 Rate Determination at 23. 

91 The regulations can be found on the Rate Board’s website, https://www.phila.gov/media/20190220105611/ 

RegulationsAmended01092019withDocumentation.pdf 

https://www.phila.gov/media/20190220105611/RegulationsAmended01092019withDocumentation.pdf
https://www.phila.gov/media/20190220105611/RegulationsAmended01092019withDocumentation.pdf
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charges to provide information to the Board regarding any change in rates or 

charges as proposed by the Department; and (4) to assist the Board in the collection 

of information relevant to the Department’s proposed changes in rates and charges. 

In this proceeding, four public hearings were conducted, in the afternoons (1:00 

p.m.) and evenings (6:00 pm.) of March 16 and March 18, 2021.  Due to the on-going COVID-19 

pandemic, all hearings were conducted remotely, with the option to participate via Zoom or 

telephonically.  Outreach and notice were provided to ensure that maximum awareness of the 

scheduled hearings was imparted to the public.  In addition to notices and guidelines about 

participation posted on the various websites (Rate Board, PWD and CLS/Public Advocate) and 

social media, there were flyers, newspaper notices, blast emails to various groups of customers 

and interested parties such as community energy agencies and offices of elected officials.  In 

addition, there was an article about the hearings in the Philadelphia Inquirer, which was mentioned 

by a number of customers when I asked how they became aware of the public hearings.92  The 

stenographic records of these public hearings, as well as video recordings of each session, are 

posted on the Rate Board’s website, under the Public Hearing tab of the 2021 Rate Proceeding 

section, 2021 Rate Proceeding | Water, Sewer & Storm Water Rate Board | City of Philadelphia.93 

At each of these public hearings, the Department and Public Advocate made short 

presentations and I described my background and the process used by the Rate Board to evaluate 

the proposed rates so that the customers could be assured that PWD’s filing was being thoroughly 

examined.  Every attempt was made to answer questions that were raised, either right then or by 

later response from PWD.  Also, customers with specific billing or service concerns were 

connected directly with PWD representatives to assist them privately. 

Each public hearing was well-attended; approximately 30 customers commented 

on the proposed increase in rates or asked questions, although there were more observers who did 

not participate directly.  Virtually everyone expressed concerns about the affordability of water 

 
92 In addition, most of the other customers were aware through e-mails they received, social media and websites, 

community groups and word of mouth. 

93 https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/ 

#public-hearings 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/#public-hearings
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service, especially during this challenging time of the COVID-19 pandemic and its economic 

effects.  A number of people had questions concerning the necessity of any rate increase in light 

of the recently enacted federal legislation providing stimulus funding.  For example, at the March 

16, 2021, 6:00 p.m. hearing, Daniela Ascarelli stated: “I guess I'm here to say I'm a little concerned 

that you're looking for a rate increase in the middle of a pandemic when we are the poorest large 

city in America.”  Tr. 24-25. 

Relevant and compelling testimony of the impact of higher rates was given by many 

of the other customers.  Several members of the Workers Benefit Council described the impact of 

higher rates on lower-income workers, such as Terence Chambers (March 16, 2021, 6:00 p.m.): 

“Even though there will be a moratorium on terminations until next year, rate hikes will still 

present long-term ramifications for those still stuck in the rut.  And even due to situations that are 

not their fault.  And they are forced to turn to welfare and/or relatives and/or friends to help them 

make ends meet.”  Tr. 54. 

Lauren Katz-Smith explained that she is a clinical law professor at the Kline School 

of Law at Drexel University, and co-director of the Stern Community Lawyering Clinic, which 

offers free legal services to citizens of West Philadelphia.  She described several cases including 

that of Ms. P: “Ms. P lost her job in March of 2020 and has not been able to find work.  With three 

children living and learning remotely from home, her cost of living, including the cost of her utility 

bills throughout this pandemic and quarantine has increased significantly.  As she awaits 

assistance, including rental assistance, she faces the threat of eviction and has watched her debt 

increase to unresolvable amounts.  Through tears, she describes the stress that she is under to 

provide and stay afloat.  She cannot pay her bills now and more is just not possible.”  March 18, 

2021, 1:00 p.m., Tr. 26. 

Similarly, Dr. Allison S. Kenner an associate professor in the Center for Science 

Technology and Society at Drexel University, is the director of the Energy Rights Project, which 

is a three-year, federally funded study that looks at household energy insecurity in the U.S. Mid-

Atlantic and Philadelphia: “I'm concerned about the timing of the proposed water rate increase and 

believe that the rate increase, like the shutoff moratorium, should be postponed for one year.  

Raising water rates during a pandemic will increase debts, hardship and vulnerability for many 
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Philadelphians.  And social -- it will worsen social and economic inequality in a City that faces 

too much inequality already.”  March 18, 2021, 6:00 p.m., Tr. 74-76. 

Philadelphia City Councilmember Maria D. Quiñones Sánchez also testified at the 

March 18, 2021, 6:00 p.m. public hearing.  She explained that “there's always been a political 

willingness and space for us to do what is necessary for our residents, for our infrastructure, by 

also protecting our most vulnerable” by ensuring that water service is available, and that tax money 

is used responsibly.  She addressed City Council’s willingness to work with PWD to ensure that 

rates stay as low as possible, noted that federal finding was recently made available for bill 

assistance and described correspondence she had sent to Water Commissioner Hayman asking that 

the Water Department “to reconsider this rate proposal and to leverage our recent investments by 

the State and forthcoming, at that point, federal funds and to sign up thousands of families eligible 

and not yet enrolled in our TAP program.”  March 18, 2021, 6:00 p.m., Tr. 3-10. 

In addition to the public hearings, the Rate Board received over 100 comments from 

concerned customers regarding the proposed rate increase and the proposed partial settlement, all 

of which are made part of the record and posted on the Rate Board’s website at the Public Input 

tab, 2021 Rate Proceeding | Water, Sewer & Storm Water Rate Board | City of Philadelphia.94  All 

of the comments opposed the proposed rate increase.  For example, Chris B. wrote: “We have 

some of the highest water rates already in the region.  It does not seem appropriate to increase the 

rates without improving the service to some degree.  Customers should not be punished for poor 

management of funds.”  DeBorah Giles, a community organizer, presented a petition in opposition.  

While many of the comments were received after the posting of the proposed partial settlement, 

only a few referenced it directly.  One person, Mike, felt it still increased rates by too much; Diane 

was “pleased the rate increase will be less than anticipated.” 

On April 16, 2021, PennFuture sent a letter to the Rate Board requesting that the 

proceeding be stayed pending receipt of more definite information concerning the availability of 

federal stimulus funding and urging that the Department employ “holistic” means of funding its 

 
94 https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/ 

#public-input 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/#public-input
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green stormwater infrastructure commitments rather than through residential rates.  Water 

Commissioner Hayman responded by letter dated April 30, 2021. 

I must thank those customers who were able to take the time to attend one of the 

public hearings or who sent a comment.  This information was helpful, sincere and compelling and 

serves to remind us all that the Rate Board’s rate determination is not made in a vacuum.  The 

decision about the rates and charges for water service, an essential utility, has a direct impact on 

the lives of the Department’s customers.  I know that I was very affected by it, and I can only 

believe that this testimony was a major motivating factor in moving the Public Advocate and PWD 

to reach agreement that, unsettled issues aside, resulted in a proposed settlement that greatly 

reduces the proposed rates while enhancing customer protections, especially those relating to the 

TAP program. 

V. PROPOSED PARTIAL SETTLEMENT 

A. Proposed Partial Settlement Terms and Conditions 

The Proposed Partial Settlement Petition95 contains a number of terms and 

conditions.  Those relating to the proposed rates (including the reconciliation/adjustment 

procedure) and their impact on the customers can be found in Section II, Sections A-B at 3-7.  In 

addition, the proposed agreement at Sections C and D (at 7-10) contains certain commitments, 

addressed to (1) convening stakeholders to discuss possible ways of allocating certain costs of 

service, including non-residential storm water overflow remediation projects, residential rate 

structure relating to storm water, and rate design, revenue allocation, cost of service; (2) customer 

service and policy issues (TAP recertification and outreach, language access, termination 

moratorium); and (3) COVID-19 protections (payment agreements, tenant issues), with PWD 

agreeing to provide quarterly reports to the Rate Board with regard to these issues.96  Attached to 

 
95 Again, the Proposed Partial Settlement Petition as well as all related documents and comments are posted on the 

Rate Board’s website in the section labeled “2021 Rate Proceeding” at the “Proposed Settlement” tab 2021 Rate 

Proceeding | Water, Sewer & Storm Water Rate Board | City of Philadelphia (https://www.phila.gov/departments/ 

water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/#proposed-settlement) 

96 It should be noted that the Rate Board has no jurisdiction over non-rate items, and they are recognized here only for 

the purpose of discussing the proposed agreement.  See, 2018 Rate Determination at 38, discussion of the conclusion 

of the City’s Law Department that “the Rate Board’s rate-setting authority does not include the right to require the 

Water Department to undertake any particular program, other than implementation of rates and charges.” 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/
https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/
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the Joint Petition were Table C-1A (projected revenue and revenue requirements, base rates 

excluding TAP-R surcharge); Table C-4 (combined system: comparison of typical bill for 

residential customers under existing and proposed rates); and Table C-5 (combined system: 

comparison of example bills for non-residential customers under existing and proposed rates). 

The signatory participants (PWD and the Public Advocate) explained there that this 

is a “black box” settlement, in which specific adjustments to projected expenses and revenues are 

not made.  This agreement is designed to produce additional water, waste water, and storm water 

revenue of $10.411 million to become effective for FY 2022 based on an increase in rates to 

become effective on September 1, 2021, and additional revenue of $47.011 million for FY 2023 

based on an increase in rates to become effective September 1, 2022, together with the full-year 

effect of the increase that became effective on September 1, 2021, for a total revenue increase of 

$57.422 million over the two-year period of FY 2022 and FY 2023:  A portion of the FY 2023 

incremental revenue increase ($34.110 million, referred to in the agreement as the FY 2023 Base 

Rate Incremental Increase) is subject to potential reduction if certain conditions occur. 

As explained in the Joint Petition at 4-7, the signatories have proposed that this 

$34.011 million FY 2023 Base Rate Incremental Increase is subject to two potential adjustments 

relating to (1) receipt of federal stimulus funding and (2) changes in FY 2021 performance, both 

to be addressed in a Special Rate Reconciliation Proceeding in FY 2023.  Reduced to its essentials, 

the proposed FY 2023 Base Rate Incremental Increase is subject to reduction on a dollar-for-dollar 

basis should the Department receive federal stimulus funding (as defined in the Joint Petition) 

above the threshold amount of $2 million.  In addition, a similar process will be employed to 

determine if the FY 2023 Rate Base Incremental Increase should be reduced if the level of reserves 

contained in the Rate Stabilization Fund as of the end of FY 2021 is above a threshold amount to 

be determined.  In both cases, this reconciliation/adjustment cannot lower the FY 2023 Base Rate 

Incremental Increase below zero dollars. 

Finally, the Joint Petition in Section IV contains the standard terms and conditions 

stating that the agreement is made without prejudice to any position taken by either of the Joint 

Petitioners in this or future proceedings, that any proposal not specifically addressed in the Joint 

Petition continues as proposed by the Department, that it is conditioned upon the Rate Board’s 



27 

approval of the agreement without modification, that if the Rate Board fails to grant approval of 

the Settlement Petition or modifies any material term or condition of the Settlement, any Joint 

Petitioner may elect to withdraw, in whole or in part, from the Settlement upon written notice to 

the Rate Board and the other participants within three business days of the entry of the Rate 

Board’s final order, and in that case, the settlement will be of no force and effect and each 

participant reserves its right to fully litigate97 the case, and that the settling participants will support 

the settlement and make reasonable good faith efforts to obtain approval of the settlement by the 

Rate Board, and that Joint Petitioners reserve the right to file exceptions in the event of (a) any 

modification or of the terms of the proposed settlement; (b) any additional matter proposed by the 

Hearing Officer; or (c) to correct errors or misstatements in the Hearing Officer Report. 

B. Discussion 

1. Opposing Participant Position – Lance Haver 

In his Objections, Mr. Haver has objected both to the “Process and Terms of the 

Proposed Settlement.”  His position concerning the alleged procedural deficiencies is summarized 

at ¶23: “Because the amount PWD will need is still unknown, because the Public has been shut 

out, not given an opportunity to shape the position and/or agreements reached by the Public 

Advocate, the hearings fail to meet the legal requirements.”  He specifically alleged failure on the 

part of the Public Advocate to adequately represent the public, because it failed to “create 

structures to allow for the Public to participate in the rate making process, to have input into the 

Public Advocate’s positions and to shape the concerns and needs that the Public Advocate 

advances” (¶12), that “allowing the Public Advocate to decide what is best for the Public, without 

Public Input deprives the Public of representation” (¶13) that “Unlike every other lawyer 

participating in the ‘private discussions’ regarding the settlement, the Public Advocate sought no 

input before agreeing to the settlement terms.  Its decision to turn its back on the very people who 

are paying his salary, the Public Advocate makes a mockery of his own on the record statement 

that public input is important and must be listened to. . .. its failure to seek input from any member 

 
97 I use the settling participants’ term but note that rate-setting by the Rate Board is not done by “litigation.” 
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of the Public is hubris; the Public Advocate is no more the Public than Louis the XIV was the 

State.”  ¶¶20-21. 

Initially, it needs to be noted that although he is a member of the public, Mr. Haver 

cannot speak for “the Public.”  He is participating in this proceeding as an individual, and I will 

evaluate his statements as such. 

Mr. Haver’s first argument is that the proceeding is flawed because the amount, if 

any, of any federal funds that may be available to PWD (and any subsequent impact on the 

requested revenue increase) was unknown at the time of the public hearings.  This argument is 

without merit, as the proposed partial settlement agreement contains an explicit mechanism to 

ensure that any such funds, above a threshold amount, will be used to directly benefit PWD’s 

customers by reducing the FY 2023 Base Incremental Revenue Increase, up to $34.011 million.  

While it is correct that many of the customers who testified expressed the hope that these funds 

could (or should) be used to obviate the need for any increase at all, those comments must be 

considered in connection with PWD’s need for rate relief.  Clearly, the public hearings worked as 

intended by providing compelling testimony concerning these funds, which led to both PWD and 

the Public Advocate agreeing on a methodology to use them, if such funds become available, to 

potentially reduce the incremental revenue increase. 

His second procedural argument, that the Public Advocate’s failure to seek input 

from the public before entering into the proposed partial settlement agreement, is similarly flawed.  

There is no legal requirement that would impose upon settling participants to a rate proceeding a 

requirement to seek public input prior to presenting a proposed settlement for approval.98  Rather, 

it is clear that the testimony presented at the four public hearings – as well as the other contacts 

described in the Public Advocate’s Answer to Mr. Haver’s motion to Compel - was certainly 

 
98 As the Public Advocate noted in Section II.4 of its Answer in Opposition (https://www.phila.gov/ 

media/20210505154834/PA-Answer-to-LH-Motion-to-Compel.pdf) to Mr. Haver’s Motion to Compel, “[i]n 

Pennsylvania, statutorily appointed advocates routinely represent the interests of customer classes and enter into 

settlement agreements informed by both public input and testimony of expert witnesses.”  The Public Advocate also 

entered into the record evidence that it had engaged in outreach to dozens of potential commenters before the public 

hearings.  Id. Section II.14 and Appendix I.  

 

https://www.phila.gov/media/20210505154834/PA-Answer-to-LH-Motion-to-Compel.pdf
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considered by the Public Advocate, who has had the benefit of representing the interests of PWD’s 

customers in numerous rate proceedings.  While it is correct that the Rate Board’s jurisdiction 

encompasses only the proposed settlement rates and charges, it must be remembered that the 

proposed partial settlement contains numerous and substantial commitments on the part of PWD 

that will benefit the Department’s customers.  These are commitments that could not have been 

obtained from the Rate Board.  As a participant, Mr. Haver was involved in settlement discussions 

before the Partial Settlement Agreement was presented.  He had every opportunity to provide his 

own input and offer whatever terms he felt were appropriate.  This was not any kind of secret 

agreement; the settlement term sheet was provided to all participants and posted on the Rate 

Board’s website for public comment. 

Mr. Haver’s substantive objections to the terms of the proposed partial settlement 

are that the proposed settlement is not in the public interest, that it is not reasonable and that it is 

not supported by the record. ¶¶24-56. 

Looking at his first argument, Mr. Haver claims that the proposed settlement 

agreement is not in the public interest because (1) it “gives PWD every penny it wants without 

requiring PWD to seek and receive any money from the Recovery Plan Act (¶24); (2) it does 

nothing to force PWD to enroll additional people into the “low-income plan”  (¶28); (3) it does not 

require PWD to “look for operational cost savings” (¶30), to “open its operations to advances in 

renewable energy” (¶31), to “open its doors to engineering advances that may lower costs in the 

years to come” (¶32), to “take advantage of a buying co-op” (¶33), does not require PWD to market 

“excess water” to create jobs (¶34); does not “force PWD” to “seek local/minority owned 

businesses as vendors” (¶35), does not “require PWD to list what it buys regularly well ahead of 

when it seeks bids, thus making it harder for smaller, local business to prepare bid, compared with 

multi-national corporations who have lobbyists and ‘expediters’ on staff” (¶36), would force 

consumers to “pay more than what the Public Advocate’s expert said was needed” (¶37), and does 

not require PWD to correct “faulty projections” in its Five Year Plan (¶38). 

Mr. Haver summarized these points in ¶39: “The proposed settlement is not in the 

public interest; if approved, PWD will not have to seek any additional funds from the recovery act, 

it fails to require PWD to increase the number of people in its low-income plan.  The operations 
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of PWD will not improve, no local jobs will be created, no new businesses will be recruited into 

the City; PWD’s infrastructure will not be used to advance renewable energy and reduce the City’s 

carbon footprint; and it will not make it easier for local, minority owned businesses to win bids 

and create living wage jobs in the City of Philadelphia.” 

I will address each of these.  Several are simply incorrect (there was no showing of 

“faulty projections” in the Five Year Plan, the proposed agreement has commitments regarding 

TAP outreach and enrollment, the proposed agreement requires PWD to use its best efforts to 

obtain stimulus funding, PWD did not receive “every penny it wants” but actually accepted a 

substantial reduction in its rate request) while virtually all of the others are outside the Rate Board’s 

jurisdiction and could not have been achieved had the matter proceeded to full litigation.  In 

addition, I cannot imagine PWD as a city department is not already subject to vendor requirements.  

There is simply no basis for accepting these proposals – no matter how attractive they sound in 

terms of job creation or environmental impact – based on the record.  There is no evidence as to 

how to implement these broad suggestions, or the costs involved.  Certainly, the fact that these 

suggestions were not included provides no reason to reject the proposed partial settlement. 

Mr. Haver’s second argument is that the proposed settlement is not reasonable: “It 

is not reasonable for a settlement to allow PWD to collect what it wants from ratepayers and then 

hope that PWD refunds money to ratepayers if it over collects, when PWD’s history of refusing to 

refund its overcollection instead placing the overcollection in the rate stabilization fund is well 

document by the record.”  ¶42.  The Proposed Settlement Agreement does in fact contain a 

mechanism whereby a portion of the FY 2023 Incremental Base Increase of $34.011 million may 

be returned to PWD’s customers if the balance in the Rare Stabilization Fund reaches a threshold 

balance.99  The other paragraphs in this section are: 

-  Mr. Haver’s opinions (¶¶40 and 41); or 

 
99 It should be noted that in addition to supporting the PWD's credit rating, the availability of funds in Rate Stabilization 

was instrumental in paying the Department's bills and achieving bond covenants in FY 2020 and again in this year.  

PWD St. 2 (LaBuda) at 8. 
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-  incorrect (the settlement allows “PWD to collect what it wants from ratepayers 

and then hope that it finds money elsewhere” (¶42), the facts are not known (¶43), someone 

(presumably PWD or the Public Advocate) “went behind the back of City Council” (¶44), that the 

decision to accept the proposed settlement is based on the “decision of one person, who is in no 

way average” (¶45) and that “meaningful hearings” were not held because “participants have 

vacation and/or family obligations that might be interfered with” (¶46). 

Finally, Mr. Haver asserts that the proposed settlement is not supported by the 

record: “By refusing to disclose the proposed settlement to City Council Members during hearings, 

by refusing to inform civic and community groups of the proposed settlement in a timely fashion, 

the record cannot show that there is any support, other than those paid to participate in the process 

for settlement.  And those paid to participate cannot be considered unbiased.”100  Again, this 

section contains unsupported statements and attacks on both PWD and the Public Advocate.  There 

is no question that an extensive record has been created in this proceeding, that there have been 

ample opportunities for public notice and input and that there is a substantial record upon which 

the Proposed Partial Settlement Petition should be evaluated to determine whether the Rate Board 

should accept the proposed rates and charges. 

2. Opposing Participant Position – Michael Skiendzielewski 

It was difficult to discern exactly what Mr. Skiendzielewski is objecting to in the 

proposed partial settlement; he did not submit any document entitled objections, but rather sent 

numerous emails.  Indeed, as noted by PWD in its Main Brief at 67, Mr. Skiendzielewski did not 

submit either prepared testimony or public input testimony to make recommendations or proposals 

on the record concerning the Department’s proposed rates and charges.  It seems that he is 

objecting to certain proposals made to him by PWD in the course of settlement negotiations. 

 
100 The Department’s cost of this proceeding, including counsel and other experts, is an operating cost and thus 

appropriate for funding in this proceeding.  The Rate Board pays the Public Advocate to ensure that the Rate Board 

understands weaknesses in the Department’s proposals and appreciates the impacts on small customers.  While 

Department rates and charges ultimately also fund the Rate Board and its contractors, I see no apparent incentive for 

the Public Advocate to collude with the Water Department, or evidence that it has done so. 
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For example, in one of his May 10, 2021 emails, he wrote: 

 As Hearing Officer, you are certainly entitled to, have the authority to and 

are free to do as you please.  But it is abundantly clear and documented now in 

these records of communications, correspondence and emails that you made a 

declaration regarding the CONFIDENTIALITY of communications between 

parties involved in settlement discussions and when I show, prove and demonstrate 

with facts and evidence that PWD, its management and attorneys, have used this 

issue of CONFIDENTIALITY to hide from public discourse and WRB and records, 

bogus, unviable and useless proposals and offers to settlement which fly in the face 

of your allegiance to COLLABORATION, which all know is based on candor, 

forthrightness and genuine and honest professional conduct.   

As noted by PWD in its Brief at 67, fn 224, however, “Settlement negotiations are 

privileged, confidential and inadmissible into evidence.  The law is clear that an unaccepted offer 

to compromise or settle cannot be introduced into evidence.  See, e.g., Redevelopment Authority 

of City of Philadelphia v. Pelullo, 409 A.2d 122, 125 (Pa. Cmwlth. 1979).  Mr. Skiendzielewski 

participated in settlement discussions with the Department.  His settlement proposals were 

presented to the Department for its consideration.  No agreement was reached, as evidenced by 

Mr. Skiendzielewski’s opposition to the Partial Settlement.”  I agree. Mr. Skiendzielewski has 

presented no reason – much less one supported by the record – why the proposed partial settlement 

agreement should be rejected by the Rate Board. 

3. Revenue Requirement and Proposed Rates 

With respect to the revenue requirement, this partial settlement agreement is a 

“black box” agreement between the signatories.  This means that the Joint Petitioners were not 

able to agree on the specific elements of the revenue requirement calculation.  While the Rate 

Board has not addressed this in prior rate proceedings, the Pennsylvania Public Utility Commission 

has recognized that “black box” settlements can serve an important purpose in reaching consensus 

in rate cases and encourages their use.  As the Commission stated recently in Pa. Pub. Util. 

Commission v. Philadelphia Gas Works, Docket No. R-2020-3017206, Commission Opinion and 

Order entered November 19, 2020, at 14: “We have historically permitted the use of “black box” 

settlements as a means of promoting settlement among the parties in contentious base rate 

proceedings.  Settlement of rate cases saves a significant amount of time and expense for 

customers, companies, and the Commission and often results in alternatives that may not have 
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been realized during the litigation process.  Determining a company’s revenue requirement is a 

calculation involving many complex and interrelated adjustments that affect expenses, 

depreciation, rate base, taxes and the company’s cost of capital.  Reaching an agreement between 

various parties on each component of a rate increase can be difficult and impractical in many 

cases.”  In addition, such a settlement approach has no precedential value but serves to preserve 

each participant’s positions in future cases. 

As explained in the Joint Petition for Partial Settlement, the proposed settlement 

rates are designed to produce incremental revenue of $10.411 million for FY 2022 (based on rates 

to become effective on September 1, 2021), and additional revenue of $47.011 million for FY 2023 

(based in rates to become effective on September 1, 2022) for a total revenue increase of $57.422 

million over the two-year period of FY 2022 and FY 2023.  A portion of the FY 2023 incremental 

revenue increase ($34.110 million, referred to in the agreement as the FY 2023 Base Rate 

Incremental Increase) is subject to potential reduction if certain conditions occur.  This compares 

to PWD’s proposal in its Advance and Final Notices to increase rates so as to produce incremental 

revenue of $48.864 million (FY 2022) and $92.076 million (FY 2023) for a total requested revenue 

increase of $140.960 million. 

Table 1 – Proposed Increases 

 
PWD 

(as filed) 

Proposed 

Partial Settlement 

Sept. 1, 2021 

(FY 2022) 
$48.864M $10.411M 

Sept. 1, 2022 

(FY 2023) 
$92.096M 

 

$12.901M 

$34.110M (A)  

TOTAL $140.960M $57.422M (B) 

(A) Subject to reduction 
(B) Of this total, $34.110M is subject to reduction  

 

  There can be no question that this represents a substantial decrease - $83.538 

million, or approximately 60% - from the originally requested revenue increase.  It is possible that 
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had this proceeding been fully “litigated,” the Rate Board would have approved an increase in 

rates and charges to produce at least that amount of incremental revenue.  Again, it must be 

remembered that this incremental revenue increase of $57.422 million is a maximum – it may be 

reduced in FY 2023 after a special rate reconciliation proceeding. 

As discussed above in Section III, the ratemaking standards established by City 

Council and applicable to this rate proceeding require the Rate Board to establish rates and charges 

sufficient to fund budgeted operating expense and annual debt service obligations from current 

revenues and to comply with rate covenants and the debt service reserve requirements.  

Philadelphia Code §13-101(4).  The incremental revenue anticipated to be produced by the 

proposed settlement rates must be examined to ensure compliance with this mandate. 

PWD Deputy Water Commissioner LaBuda discussed the factors that led to PWD’s 

decision to request permission to increase its rates and charges: “The need for rate relief in FY 

2022 and 2023 is caused by the following main drivers: (1) changes in consumption patterns; (2) 

decline in collection rates; (3) higher costs related to supporting its CIP program, including the 

increased cost of infrastructure maintenance; and (4) unavoidable increases in workforce costs.  

Another factor driving the need for rate relief includes increases in costs over various categories, 

such as chemicals used in the water treatment process, as previously mentioned.”  PWD St. 2 at 

36. 

The record establishes the need for some level of rate relief.  Discussing the 

testimony and exhibits presented by Deputy Water Commissioner LaBuda (PWD St. 2), the 

Department explained in its Statement in Support at 2: 

The Department’s financial condition has deteriorated, since the 2018 

general rate proceeding.  PWD Statement 2 at 4-5; Schedule ML-8. The Department 

experienced significant cost increases in FY 2020, and FY 2020 ended with 

expenses higher than projections. PWD Statement 2 at 6-7, 43; Schedule ML-2 at 

8; Schedule ML-9. Revenues were not sufficient to pay all of the budgeted expenses 

in FY 2020, so the Department made a $33 million withdrawal from cash reserves 

to meet obligations and debt service coverage for FY 2020. PWD Statement 2 at 3. 

In 2020, the Department withdrew (without prejudice) its general rate 

proceeding that proposed increased rates and charges case for FY 2021, due to onset 



35 

of the pandemic. PWD Statement 2 at 5; Schedule ML-9. This left rates and charges 

unchanged in FY 2021. Even with the austerity measures implemented by the 

Department, revenues will not pay all of the budgeted expenses in FY 2021. PWD 

Statement 2 at 4, 19. This means that the Department is projected to make another 

withdrawal from cash reserves to meet obligations and debt service coverage for 

FY 2021. PWD Statement 2 at 4, 8-9. 

Expenses have continued to increase. PWD Statement 2 at 5, 11, 36-40. The 

Department cannot continue to absorb increased expenses without additional 

revenues, if the Department is going to maintain its financial status and current 

favorable bond ratings. PWD Statement 2 at 8-9, 18-20, 31. Continued reliance on 

withdrawals from cash reserves to meet obligations and debt service coverage is 

unsustainable. PWD Statement 2 at 8-11. 

In FY 2022, without rate relief, the Department would barely meet the 

mandatory financial metrics and would be required to make another significant 

withdrawal from cash reserves to meet obligations and minimum debt service 

coverage requirements. PWD Statement 2 at 4. The depletion of cash reserves 

would leave the Department with few options on a going-forward basis to fulfill its 

mission of providing high-quality, reliable service to its customers. PWD Statement 

2 at 4. Without rate relief, it is projected that the Department would fail to meet the 

rate covenant requirements in FY 2023. PWD Statement 2 at 4. 

Indeed, even had PWD received the entire rate increase contained in its original 

filing, PWD stated that it would not have been able to meet the financial targets approved by the 

Rate Board in the 2018 Rate Determination of 1.3x senior debt coverage and a combined balance 

of $150 million in the Residual Fund and the Rate Stabilization Fund, although it would have 

satisfied the metrics required by its bond insurance coverages.  See, PWD St. 2 (LaBuda) at 28-29 

and related schedules.   

PWD’s Brief has attached as Appendix A several tables showing the impact of the 

settlement revenue increase for FY 2022 and FY 2023.  Table C-1A, which was attached to the 

Joint Petition, shows the combined system projected revenue and revenue requirements on base 

rates (excluding TAP-R surcharge); Table C-1B shows the effect on TAP-R surcharge revenue.  

Table C-1C displays the projected impact of the settlement rates (combined system, base and TAP-

R surcharge) on the Rate Stabilization Fund and the covenant metrics.  As shown on Table C-1C, 
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the proposed settlement rates are projected to result in satisfaction of the applicable metrics in each 

of the fiscal years at issue. 

However, it needs to be recognized that while rate increases at any time may be 

difficult for customers to absorb, the current pandemic and its associated human and economic 

hardships make it especially challenging now.  This was made clear by almost all the customers 

who took the time to testify at one of the public hearings, or who submitted comments to either 

the original filings or the proposed partial settlement.101  For example, Aisha A. on May 5, 2021, 

commented that “I am submitting a request to not raise the current rate of water.  It has been a 

critical year and things are not the same.  The rising cost of food had created a strain on my current 

budget.  I am a senior about to reach the age of 70.  I am not in a position to pay more for water 

because in the first place why is there a charge for water.  Not a fan of pricing going up when my 

income stays the same.”  Similarly, Michael B. wrote, “As a homeowner in Philadelphia I must 

object to the proposed rate increase.  An increase of that magnitude would put many of us in 

difficult financial positions.  Thank You for your consideration.”  Clearly, both PWD and the 

Public Advocate took these sentiments seriously. 

The proposed partial settlement recognizes the Department’s need for rate relief but 

as importantly attempts to mitigate the effect on customers in several ways besides substantially 

reducing the incremental revenue requirement.  First, while there will be increases in the rates and 

charges in each of the fiscal years at issue, the increase on September 1, 2021, will be much smaller 

than the proposed increase on September 1, 2022, recognizing that the City and its water customers 

are just beginning to experience a recovery from the coronavirus-related restrictions of the last 14 

months.  For residential customers, the effects of the increases are shown on Table C-4, attached 

to the Partial Settlement Petition; it shows the impacts on residential customers with varying billing 

characteristics, including those for the typical senior and typical residential customers with 5/8” 

meters who use 0.3 mcf and 0.5 mcf each month, respectively.  Table C-5 shows similar 

 
101 2021 Rate Proceeding | Water, Sewer & Storm Water Rate Board | City of Philadelphia (comments, 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/ 

#public-input) and 2021 Rate Proceeding | Water, Sewer & Storm Water Rate Board | City of Philadelphia (public 

hearing transcripts, https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-

rate-proceeding/#public-hearings). 

https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/#public-input
https://www.phila.gov/departments/water-sewer-storm-water-rate-board/rate-proceedings/2021-rate-proceeding/#public-hearings


37 

comparisons of existing and proposed rates for non-residential customers; it shows the impacts on 

small business customers with varying billing characteristics, including those of a typical small 

business customer with a 5/8” meter, monthly usage of 0.6 mcf, and an impervious area (4,000 

square feet) 85% of the gross area of 5,500 square feet.  The monthly bill impact from the proposed 

settlement rates on the typical customers shown in Tables C-4 and C-5 (including the effects of 

TAP-R) are summarized below. 

Table 2 – Impact on Residential and Small Business Customers 

Customer Class 

Typical 

Monthly 

Bill 

FY 2022 

Sept 1, 2021 

FY 2023 

Sept 1, 2022 

Proposed 

Rates 

Difference 

from 

Existing 

Proposed 

Rates 

Difference 

from 

FY 2022 

Residential $66.73 $69.15 
$2.42 

3.6% 
$73.58 

$4.43 

6.4% 

Senior $51.24 $53.07 
$1.83 

3.6% 
$56.43 

$3.36 

6.3% 

Small Business $112.13 $111.58 
($0.55) 

(0.5%) 
$119.27 

$7.69 

6.9% 

 

The increases during the first year for residential customers are extremely modest, 

representing about 8 cents per day.  The increase in FY 2023 charges for typical residential 

customers would be about 15 cents per day.  It should be noted that these comparisons assume that 

the entire FY 2023 incremental revenue increase is passed through and recovered from rates.  A 

substantial portion ($34.011 million) of the $47.011 million incremental FY 2023 increase is 

subject to reduction, thus potentially reducing the rates to be implemented for September 1, 2022. 

It is also noted that charges for TAP-eligible customers can be substantially lower than the charge 

for typical residential customers. 

The Joint Petitioners have the ability to utilize a special proceeding to examine a 

potential reduction of the September 1, 2022, increase due to the receipt of federal stimulus funding 

and improvement in PWD’s financial condition, as well as the substantial commitments to 

improvements in customer service and policy agreements to protect customers during (and after) 
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the pandemic such as access to the Tiered Assistance Program (TAP),102 as well as to promote 

language access rights and tenant bill access. 

I therefore recommend that, based on the record adduced in this proceeding, the 

Rate Board find that the proposed rates and charges are supported by the record, are in compliance 

with the Rate Ordinance and other applicable requirements and therefore should be permitted to 

be placed in effect for service rendered on and after September 1, 2021, and September 1, 2022, 

consistent with the terms and conditions contained in the Joint Petition for Partial Settlement. 

4. Special Rate Reconciliation Proceeding 

It is obvious that both PWD and the Public Advocate took into consideration the 

concerns of the customers as to affordability of their rates in agreeing to both the amount and 

timing of the proposed incremental revenue increase.  In addition, many people (directly and 

through their elected official representatives) suggested that any need for rate relief could be 

ameliorated by the federal stimulus funds the City was expected to receive through recently 

enacted legislation.  The Joint Petition for Partial Settlement does that by ensuring that if such 

funding is made available to the Department, rates will be reduced or adjusted in FY 2023 subject 

to certain conditions.  In addition, the FY 2023 rates may be reduced if the level of reserves 

contained in the Rate Stabilization Fund as of the end of FY 2021 is above a threshold amount to 

be determined.  It is proposed that both determinations be made through use of a special rate 

reconciliation proceeding, which would be initiated by PWD and, subject to Rate Board approval, 

be implemented on September 1, 2022. 

  

 
102 TAP is a customer assistance program that allows low-income customers to pay reduced bills based upon a 

percentage of their household income.  The lost revenue is recovered through the TAP-R surcharge on customers not 

eligible for the discount. 
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These conditions are defined and discussed in the partial Settlement Petition at 4-

7.  Specifically, the Petition states that: 

(2) Reconciliation Adjustments to FY 2023. 

*   *   * 

(i) Reconciliation Framework (Federal Stimulus). 

Subject to Paragraph 11.A.(2)(a) and this subparagraph (i), the FY 2023 approved 

rate increase is subject to reduction on a dollar-for-dollar basis via the Special Rate 

Reconciliation Proceeding to reflect the impact of “Stimulus Funding” (defined 

below) received by PWD during the “Receipt Period” (from July 1, 2021 to 

December 31, 2021). 

• Definition: “Stimulus Funding” is defined as: 

° Except as excluded by the footnote below,103 amounts from (a) the U.S. 

Department of Health and Human Services (HHS) or Philadelphia Housing 

Development Corporation (PHDC) under the Consolidated Appropriations 

Act of 2021, enacted on December 27, 2020 (“CARES Act”) and (b) the 

American Rescue Plan Act, enacted on March 11, 2021 (“ARPA”)  

(collectively, the “federal legislation”), that are allocated by City Council 

to PWD in the FY 2022 budget and/or received directly by PWD, during 

the Receipt Period, in either case, that can be used to reduce operating 

expenses that would otherwise be paid by ratepayers. 

° During the Receipt Period, any amounts received directly by PWD for 

reimbursement of PWD operating expenses submitted under the CARES 

Act. 

• Best Efforts: PWD will utilize its best efforts to secure Stimulus Funding. 

• Threshold Bucket: Downward adjustment will occur, if PWD receives 

$2 million or more in Stimulus Funding (“Minimum Threshold”). No 

adjustment will be made if less than the above Minimum Threshold is 

reached. 

• Adjustment, Mechanics: Provided the Minimum Threshold is met, an 

across-the-board reduction to the FY 2023 Base Rate Incremental Increase 

will be made in an amount equal to the Stimulus Funding received. 

 
103 For this purpose, “Stimulus Funding” excludes: (i) any amounts received directly by PWD from the City, HHS,  

PHDC or other state or local agencies administering federal funds for infrastructure or capital projects;(ii) any amounts 

allocated and/or received directly by PWD customers under the federal legislation, or other state or federal action, to 

alleviate potential or actual financial hardship of PWD’s customers; (iii) any amounts allocated and/or received 

directly by PWD from Utility Emergency Services Fund (“UESF”) in connection with UESF’s locally funded 

programs including the Utility Grant Program, Water Conservation Housing Stabilization Program, and the Customer 

Assistance Program for Water; and (iv) any amounts adopted by City Council through the budget process and/or 

received directly by PWD, beyond the Receipt Period. 
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• Maximum Adjustment: Reconciliation under this adjustment, separately 

or in combination with other adjustments, cannot lower the FY 2023 Base 

Rate Incremental Increase below zero dollars. 

(ii) Reconciliation Framework (Changes in FY 2021 Performance). 

Subject to Paragraph 11.A.(2)(a)(i) and this subparagraph (ii), the FY 2023 Base 

Rate Incremental Increase is subject to reduction on a dollar-for-dollar basis via the 

Special Rate Reconciliation Proceeding and within the parameters described below. 

• Adjustment, Mechanics: The Department shall file a reconciliation 

request for FY 2023, setting forth the amount by which it requests the Rate 

Board reduce the FY 2023 Base Rate Incremental Increase to share with 

customers the benefit of FY 2021 amounts above a minimum threshold in 

the Rate Stabilization Fund.  The Department shall include the City’s annual 

financial report for such fiscal year and a statement explaining the basis for 

the Department’s requested reduction (which may be any amount, including 

zero, up to $34.110 million). 

• Maximum Adjustment: Reconciliation under this adjustment, separately 

or in combination with other adjustments, cannot lower the FY 2023 Base 

Rate Incremental Increase below zero dollars. 

The special rate reconciliation proceeding by which the potential reductions to the 

FY 2023 Base Rate Incremental Increase will be examined is set out in the Joint Petition at 4-5.  

There, it is described as “simple,” limited to the two potential adjustments, analogous to the annual 

reconciliations of the Department’s TAP-R surcharge.104 

As further set out in the Joint Petition at 5: 

The Special Rate Reconciliation Proceeding is intended to be simple, 

limited to the two adjustments defined in Paragraph 11.A.(2) (a), and analogous to 

the TAP-R Reconciliation Proceeding. By approving the Settlement, the Rate 

Board is agreeing (in advance) to the use of the Special Rate Reconciliation 

Proceeding. Both the Department and the Public Advocate will be deemed to be 

Participants in the Special Rate Reconciliation Proceeding without notification to 

the Rate Board. 

The Department shall initiate the Special Rate Reconciliation Proceeding. 

Any adjustment or reconciliation will be implemented effective September 1, 2022. 

It is anticipated that the Department will commence the above-described Special 

Rate Reconciliation Proceeding by filing an Advance Notice on or before March 1, 

 
104 The TAP-R rider tracks revenue losses resulting from application of the TAP discount, to permit annual 

reconciliation if they are greater or less than projected. 
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2022. In the Department’s sole discretion, the Special Rate Reconciliation 

Proceeding may or may not be presented as part of the annual TAP-R 

Reconciliation Proceeding. In any event, the Public Advocate and other 

stakeholders shall be afforded a reasonable period of time to review and conduct 

discovery in order to evaluate the Department’s reconciliation adjustments and may 

submit testimony and briefs supporting the Department’s requested reduction or a 

different reduction to the FY 2023 Base Rate Incremental Increase. 

Although it agreed to use of a special rate proceeding as described here, PWD in 

its Main Brief at 60 takes the position that this use of a special rate proceeding is not permitted 

under the Rate Board’s current regulations: “The Rate Board’s regulations anticipate three types 

of rate proceedings: a general rate proceeding, a TAP-R reconciliation proceeding and a special 

rate proceeding.  The proposed Special Rate Reconciliation Proceeding is not (1) a general rate 

proceeding, since the proposed proceeding has limited issues; (2) a TAP-R reconciliation 

proceeding because the proposed proceeding does not impact TAP-R; (3) a special rate proceeding 

(as currently defined), since the proposed proceeding may or may not have a “de minimis impact 

on residential customer bills.””  It recommended several ways in which the regulations could be 

amended.   

It is not my task to determine whether the Rate Board needs to, or should, revise its 

regulations as suggested by the Department.  I do note that the clear intent of the availability of 

special rate proceedings under Section II.D of the Board’s Regulations, and the limitation that it 

involves no more than “a de minimis impact on residential customer bills,” appears designed to 

ensure that customers do not face more than minor increases in their rates without adequate notice 

and an opportunity to thoroughly investigate proposed rates.  Here, while the impact may be more 

than that, the only way that rates will potentially be adjusted is to reduce them.  Or, to put it another 

way, there is no way pursuant to the proposed settlement that any customer bills will be increased.  

The Board could reasonably decide that, since this would be a limited issue proceeding where the 

only result is a potential rate reduction, customers are protected. 

Certainly, it would be a good idea, if possible, to amend and clarify the regulations 

as suggested.  However, even if that is not possible, the current regulations at Section II.D do 

recognize the use of a special rate proceeding to allow the Board “further flexibility.”  The 

mechanism contained in the Joint Petition is a reasonable method of ensuring that the benefit of 
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any federal funding or improved financial performance above threshold levels will be used to 

directly benefit customers by reducing the incremental revenue requirement (and thus rates) for 

FY 2023.  Therefore, I recommend the proposal to utilize a special rate reduction proceeding be 

approved by the Rate Board consistent with the terms and conditions contained in the Joint Petition 

for Partial Settlement.  I further recommend that the Rate Board amend its regulations concerning 

use of special rate proceedings to clarify the appropriate use of such limited, non-general rate 

proceedings. 

5. Non-Rate Terms 

As explained above, the proposed partial settlement agreement at Sections C and D 

(Proposed Partial Settlement Petition at 7-10) contains numerous non-rate commitments on the 

part of PWD.  While the Rate Board has no jurisdiction with respect to these non-rate issues, they 

represent potential significant protections and improvements for PWD’s customers (and thus 

ultimately also benefit the Department).  The Joint Petition provides that PWD will provide 

quarterly reports to the Rate Board with respect to the customer service and policy issues; these 

are for informational purposes only.  The non-rate issues105 include:  

a) Storm Water Cost of Service and Benefit Allocation Issues 

The Department agreed to undertake further evaluation and develop further 

proposals (following or in connection with stakeholder meetings) to share the cost/benefits of 

ratepayer funded non-residential storm water overflow remediation projects, and to develop a 

proposal to evaluate tired residential rate structures to reflect the range of residential property sizes; 

 
105 I am following the Proposed Partial Settlement Petition in describing these issues as “non-rate” items; it may well 

be that the Rate Board has jurisdiction over cost-of-service issues in proceedings before it. 



43 

b) Customer Service and Policy Issues 

(1) TAP recertification: for the short term, PWD will continue to waive program 

recertification during the pandemic, and will consider the merits of establishing a longer period of 

TAP recertification for certain groups such as pensioners, SSI and LIHEAP recipients; 

(2) TAP outreach/participation: PWD will evaluate new approaches to inform 

customers of this and other assistance programs, including organizing and participating in 

community meetings, summits or other gatherings and meeting with Black community leaders and 

Black grassroots community members; 

(3) Language access: PWD will consider changes in its language access plans, in 

consultation with the Mayor’s Office of Immigrant Affairs, including interacting with community 

stakeholders and translating customer-service related forms and applications into additional 

languages and making them available; and 

(4) Moratorium on shut offs: PWD will continue to review and evaluate the need 

to extend the current moratorium, and, prior to lifting the current moratorium, will consult with 

stakeholders to evaluate the feasibility of extending the moratorium considering public health 

guidance and economic conditions; and  

c) COVID-19 Protections 

(1) Payment agreements:  PWD will provide more flexible terms for payment 

arrangements to help PWD customers make their accounts current, and will continue to extend 

payment arrangements for up to five years and income-based payment agreements for up to 15 

years, will evaluate the Public Advocate’s proposals to proactively extend payment arrangements 

to assist customers who have fallen behind during the pandemic and will conduct outreach with 

community organizations to “enroll” customers with past due balances in “suitable payment 

arrangements with longer repayment terms;” and 
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(2) Tenant issues: to address certain tenant issues (establishing tenant accounts, 

proof of residency), PWD will review its business practices, website disclosures and regulations 

and its internal policies, website language and regulations regarding establishing a tenant account 

and in conjunction with the Law Department will review its policies to facilitate tenants opting to 

request transfer pre-existing arrearages into his/her account. 

VI. CONTESTED ISSUES 

A. TAP Arrearage Forgiveness 

The Joint Petitioners, PWD and the Public Advocate, were unable to reach 

agreement on two related issues relating to arrearage forgiveness, which is a component of the 

Department’s customer assistance program, TAP (Tiered Assistance Program).  TAP allows low-

income customers to pay reduced bills based upon a percentage of their household income.  The 

TAP-R rider tracks revenue losses resulting from application of the TAP discount, in order to 

permit annual reconciliation if they are greater or less than projected.  The TAP-R surcharge is 

charged to customers not eligible for the discount.  These two issues, implementation of this 

arrearage forgiveness and cost recovery through rates, are addressed by PWD in its Main Brief at 

50-57, and by the Public Advocate in its Main Brief at 9-23. 

As discussed in more detail below, I find that the Rate Board lacks the jurisdiction 

to directly approve the implementation adjustments proposed by the Public Advocate; I do find 

that the Public Advocate has raised serious questions about way in which PWD discharges its 

responsibility to provide arrearage forgiveness, and recommend that the Rate Board accept the 

Public Advocate’s recommendation that it require PWD to report monthly on the performance of 

its arrearage forgiveness policies and any obstacles prohibiting PWD from operating an arrearage 

forgiveness program that allows TAP customers to earn and realize arrearage forgiveness 

immediately with each monthly TAP payment.  The Board should further require PWD to report 

monthly on its efforts to reduce TAP denials and TAP churn, which limit the availability of pre-

TAP arrearage forgiveness to low-income customers. 

I further recommend that the Rate Board reject PWD’s proposal to modify the TAP 

Rider to include a mechanism (the Arrearage Forgiveness or AF factor) to recover from non-TAP 
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customers a percentage of the amount of pre-TAP arrears forgiven beginning in FY 2023.  While 

in concept this is reasonable, PWD failed to rebut the Public Advocate’s showing that PWD failed 

to adjust the collectability factors used in this proceeding to take this modification into account. 

1. Arrearage Forgiveness:  Implementation 

On its face, this is a simple issue: Should TAP recipients receive forgiveness of 

outstanding principal, charges and penalties on pre-TAP arrears after twenty-four non-consecutive 

monthly payments of the TAP bill as proposed by PWD, or should these customers earn and realize 

arrearage forgiveness immediately with each monthly TAP payment, as recommended by the 

Public Advocate?  However, the initial determination of this issue depends on the scope of the 

Rate Board’s jurisdiction to address it in this proceeding. 

TAP replaced a previous program, the Income-based Water Rate Assistance 

Program, which was established in the Philadelphia Code, § 19-1605, Limitation on Action to 

Enforce Collection; Income-Based Water Rate Assistance Program.  Arrearage forgiveness was 

made an express component of the program, § 19-1605(3)(h.2): “Earned forgiveness. Earned 

forgiveness of arrearages shall be available under such terms and conditions as are adopted by 

regulation. Customers with household income from one hundred fifty percent (150%) to two 

hundred fifty percent (250%) of FPL, shall be offered payment plans that result in a total bill - 

including arrearages - that is affordable.” 

PWD explained further in its Rebuttal St. 3 at 20:  

PWD and the Department of Revenue issued regulations after public 

hearing on arrearage forgiveness on March 13, 2017, which took effect when TAP 

launched on July 1, 2017. Section 206.7(a) of the regulations allowed for TAP 

customers to receive forgiveness of outstanding penalty charges on pre-TAP arrears 

after twenty-four (24) consecutive monthly payments of the TAP Bill. 

Amendments to the regulations were issued after public hearing on February 10, 

2020, which took effect when principal forgiveness launched on September 1, 

2020. The amendments to Section 206.7(a) removed the requirement that the 

monthly payments be consecutive to receive forgiveness of outstanding penalty 

charges on pre-TAP arrears. The amendments to Section 206.7(c) allowed for TAP 

customers to receive forgiveness of outstanding pre-TAP arrears after twenty-four 

(24) monthly payments. The addition of Section 206.7(d) allowed for partial 
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forgiveness of pre-TAP arrears if the TAP customer is no longer eligible for 

continued participation due to a change in household income. 

The Public Advocate has argued that although PWD has promulgated regulations 

that provide for additional arrearage forgiveness, these regulations are insufficient to provide 

meaningful relief: “. . . however, as of December 2020, PWD has inexplicably provided just $2,292 

of principal forgiveness [citing Mr. Colton’s testimony, PA St. 3 at 54-56].  This negligible amount 

of arrearage forgiveness warrants further investigation.  As Mr. Colton testified: 

Consider, however, that TAP participants, to date, have had three ways to 

earn arrearage forgiveness (above and beyond the 24-month approach starting in 

September 2020): (1) an arrearage exceeding 15-years in age; (2) an arrearage the 

forgiveness of which was accelerated in its entirety at the time a TAP participant 

sought to refinance his or her home through PFHA; and (3) an arrearage a pro rata 

portion of which was forgiven for all complete payments made to date in the event 

that the TAP participant had sought to recertify but was found to be no longer 

income eligible for TAP. 

PWD should be required to provide a complete accounting of the principal 

arrearage that should have been forgiven under these three existing PWD policies, 

as compared to the $2,292 of principal arrearages that were reported as having been 

forgiven in fact (PA-VIII-24).  To the extent that principal forgiveness has not been 

granted where merited, PWD should provide such forgiveness with interest.   

The Public Advocate claims that PWD’s operation of TAP imposes major 

impediments to TAP customers’ ability to receive arrearage forgiveness under PWD’s current 

forgiveness process, so that the arrearage forgiveness to which TAP customers are entitled is not 

meaningfully available and thus is violative of the Philadelphia Code and its regulations and 

policies.  See, Public Advocate Main Brief at 10-13. 

In its Main Brief at 51, PWD asserts that the Rate Board does not have the authority 

to change the TAP arrearage forgiveness policies, that “authority lies with the Law Department,” 

and that “the Department and the Department of Revenue worked in collaboration with the Law 

Department and others to develop the City’s current policy.”  It claims that the “current policy is 

a reasonable approach to arrearage forgiveness.  The City’s current policy provides both penalty 

forgiveness and principal forgiveness, a significant benefit offered to eligible TAP customers.  The 
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current policy also offers a more favorable result to TAP participants than the prior policy.  The 

arrearage forgiveness program encourages participants to build good habits by paying bills on a 

consistent basis, which serves to decrease the cost to serve all customers.” 

The Public Advocate (Main Brief at 8) cited to the Public Utility Code to describe 

by analogy the jurisdiction exercised by the Public Utility Commission (Commission) over 

jurisdictional utilities, especially the expansive definition of “service” contained in 66 Pa.C.S.A. 

§ 102.  That definition provides that “service” is “used in its broadest and most inclusive sense, 

includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, 

and any and all facilities used, furnished, or supplied by public utilities.”  This reference is inapt, 

there is no comparison between the two agencies.  The Commission is an oversight agency with 

both subject-matter and party jurisdiction over those entities that are defined as public utilities, as 

shown by the express references to both “rates” and “service.”  In contrast, the Rate Board has no 

party jurisdiction over the Department; its limited subject-matter jurisdiction is limited to the 

authority to “fix and regulate rates and charges” as set forth in its enabling ordinance, the 

Philadelphia Code § 13-101(3). 

More persuasively, the Public Advocate argues that the Rate Board has authority to 

order PWD to change how it calculates and applies this TAP arrearage forgiveness by explaining 

that the Rate Ordinance Phila. Code § 13-101(4)(d) requires that the rates “fixed and regulated” 

by the Rate Board must be “just and reasonable” among other requirements.  In its Main Brief at 

6, the Advocate explains that “just and reasonable rates” is a constitutional standard that calls for 

“a careful weighing of the interests of customers in affordable rates against the financial needs of 

the utility.  This strict legal standard reflects ultimately that utility rates that are not appropriately 

balanced can become confiscatory, depriving customers of interests in property if they cannot 

maintain service at rates that are too high, and depriving utilities of revenues necessary to maintain 

property dedicated to public service if rates are too low.  The rate maker must balance the interests 

of customers in receiving efficient utility service at the lowest possible rates, and the interest of 

the utility in obtaining sufficient revenues to conduct its operations, maintain its financial integrity, 

and achieve access to financial markets for revenue bonds at reasonable rates,” and that this 

standard has been applied in Pennsylvania to the ratemaking involving Philadelphia Gas 
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Commission, a municipally-owned utility subject to the Pa. Public Utility Commission’s 

jurisdiction.106  It further cites to the guidance provided to the Rate Board by the City’s Law 

Department in 2016, that stated “[i]t would be impossible for the Rate Board to determine that 

rates and charges are ‘reasonable’ without weighing them to some extent against the service 

provided,” and that 2016 Memorandum also found that the Board is empowered to “tak[e] into 

account the impact on revenues of administrative policies.”  2016 Final Rate Determination, 

Appendix B at 45.  Public Advocate Main Brief at 7, fn. 11. 

I agree that the testimony and exhibits proffered by the Public Advocate raises 

serious questions about the availability of arrearage forgiveness for TAP customers, and whether 

changes need to be made to the program.  However, PWD is also correct that the Rate Board may 

not have jurisdiction to directly order these changes. 

In its 2016 Rate Determination, the Rate Board refused to address the issue of 

arrearage forgiveness, stating at 33: “The PA proposed that, for customers with incomes between 

150% and 250% of poverty, the Department provide an earned arrearage program.  Under the 

proposal, if such a customer paid 4% of income each month, a portion of pre-IWRAP arrears would 

be written off.  The Board discussed whether it would entertain these and related topics if permitted 

to do so by the Law Department.  The Board consulted the Law Department, which advised that 

requiring such abatements was beyond the jurisdiction of the Board.  The Board accepted the 

advice of the Law Department and determined that it would not consider arrearage forgiveness for 

the 150-250% of FPL.  Since the point was moot, no vote was taken.”  The June 6, 2016 

Memorandum “Rate Board’s Authority over Design and Delinquency Collection” is attached to 

the 2016 Rate Determination as Appendix B. 

In its 2018 Rate Determination at 80, the Rate Board did not explicitly adopt the 

Public Advocate’s recommendation that it “order the Department to establish an arrearage 

forgiveness program as part of its TAP rate” but the Rate Board noted “it is not clear why such a 

program has not been implemented or even proposed for the Philadelphia Water Department at 

 
106 Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 607 (1944); Public Advocate v. Philadelphia 

Gas Commission, 674 A.2d 1056, 1061 (Pa. 1996). 
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this time, but the Board directs the Department to seek to work with the Department of Revenue 

and the Law Department to determine what legal barriers must be overcome in order to implement 

an arrearage forgiveness program as explicitly required under the Philadelphia Code provision 

noted above.  The Board further directs the Department to report back to the Board on the results 

of those efforts in a timely manner.”  Clearly, the Rate Board recognized that it lacked the authority 

to order the program, but referred PWD to work with the Department of Revenue and the Law 

Department. 

This directive is essentially what the Public Advocate is requesting here: “The 

Board should require PWD to report monthly on the performance of its arrearage forgiveness 

policies and any obstacles prohibiting PWD from operating an arrearage forgiveness program that 

allows TAP customers to earn and realize arrearage forgiveness immediately with each monthly 

TAP payment.  The Board should further require PWD to report monthly on its efforts to reduce 

TAP denials and TAP churn, which limit the availability of pre-TAP arrearage forgiveness to low-

income customers.”  Public Advocate Main Brief at 9. 

I agree.  While I do not feel that the Rate Board can order direct changes to the 

program, it can require this information for examination in the next rate proceeding.  I am hopeful 

that this focus on the arrearage forgiveness component of the TAP program will provide a 

productive basis for potential improvements that make the program work to benefit both PWD and 

its customers.  Indeed, that happened after the 2018 rate proceeding, as seen by the changes made 

to the arrearage forgiveness regulations since then.  It may be that the Department, along with the 

Department of Revenue and the Law Department, and perhaps with input from the Public 

Advocate/CLS as appropriate, will continue to ensure that the TAP program operates to its full 

potential.107 

 
107 In this connection, I note in the Joint Proposed Partial Settlement Petition, at Section II(D)(1), PWD negotiated 

with the Public Advocate and agreed to undertake efforts with respect to TAP, including recertification and outreach.  

I hope this spirit of cooperation continues, which can only benefit the Department and its customers, as the program 

continues to evolve. 
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2. Arrearage Forgiveness: Cost Recovery 

The second issue the Joint Petitioners failed to resolve concerns the method used to 

recover costs associated with arrearage forgiveness earned through TAP participation.  This issue 

is addressed in PWD’s Main Brief at 53-58 and in the Public Advocate’s Main Brief at 19-23.  

PWD has proposed to modify the TAP Rider to include a mechanism (the Arrearage Forgiveness 

or AF factor) to recover from non-TAP customers a percentage of the amount of pre-TAP arrears 

forgiven beginning in FY 2023, asserting that this “is (i) reasonable; (ii) calculated based on the 

amount of arrearage forgiven in an annual reporting period; and (iii) consistent with current City 

policy.”  PWD Main Brief at 53-54.  The Public Advocate has opposed this, claiming that it would 

result in a double recovery (through base rates and the TAP-R Rider) of these amounts, because 

“the collectability of billings, including total arrearages of TAP and non-TAP customers alike, are 

already factored into PWD’s cost of service study to support base rates via the collection factors” 

utilized in PWD’s rate model.  Public Advocate Main Brief at 5. 

The basic premise of the TAP-R rider is relatively straightforward: The Department 

projects its revenues based on billing all customers according to its general rate schedule; when it 

offers discounted charges to qualifying TAP customers, those "lost" revenues must be made up 

and the make-up is accomplished through the TAP-R surcharge whereby an additional charge is 

placed on all non-TAP customers. The reconciliation of projected lost revenues and actual losses 

is also relatively straightforward and is intended to ensure there is no substantial over-recovery or 

under-recovery of such revenues.  PWD St. 7B at 10-14 

The TAP Rate Rider, as defined in Section 10.0 of the Water Department’s Rates 

and Charges, provides for the separate recovery of that lost revenue recovered through the TAP-R 

surcharge rates, which are added to the water, fire service and sewer quantity charge rate schedules.  

The purpose of the rider is to provide a mechanism to “reconcile, in a timely fashion, actual TAP 

costs with estimated TAP-R revenues as well as update projected TAP costs for the Next Rate 

Period.  The TAP Rate Rider provides a process to align the timing of the revenue and cost 

reconciliation more closely with cost incurrence.”  PWD St. 7B at 4, 10-14. 
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PWD’s specific proposal with respect to recover arrearage forgiveness costs 

through the TAP-R Rider and reconciled annually is discussed in its Main Brief at 54-55, 57: 

For purposes of cost recovery, PWD proposes that arrearage forgiveness be 

determined at the time of the annual TAP-R reconciliation. Arrearage forgiveness 

will be based on the actual amount of arrears forgiven in accordance with Section 

206.7 of the Department’s regulations. The total amount of AF, used in determining 

the TAP-R surcharge for a given reporting period, will be adjusted by applying a 

proposed TAP-R lost revenue adjustment factor of 9% (“lost revenue factor”). The 

lost revenue factor is intended to represent the percentage of pre-program arrears 

that a TAP customer would have likely paid (i) had such customer not been enrolled 

in the program; (ii) had their arrears not been frozen; and (iii) had PWD continued 

to collect on those arrears. PWD proposes only to recover the amount of arrears 

forgiven (as adjusted above) in the calculation of the TAP-R surcharge rate. 

Recovery of AF will also be tracked so, on an annual basis, any amount of over or 

under recovery will be included in the subsequent annual reconciliation filing. The 

AF Factor would also not be subject to interest earnings. Stated simply, the amount 

of forgiven arrears proposed to be recovered, by including AF in the development 

of TAP-R surcharge rates, is determined by multiplying the lost revenue factor by 

the actual arrears forgiven for the reporting period. The resulting dollar amount is 

the amount of arrearage forgiveness included in TAP-R surcharge rates. . . .  the AF 

Factor be included in the TAP-R formula beginning September 1, 2021, for FY 

2022. It would be set at zero (at the beginning of the first reporting period for 

arrearage forgiveness) until the annual TAP-R adjustment for FY 2023 rates. As 

arrears are forgiven, they will be captured for the reporting period at the time of 

annual reconciliation. 

The Public Advocate has opposed this proposal, claiming that the total combined 

collection factors used to project anticipated revenue already takes into account payments (and 

lack of payments) associated with accounts of both TAP and non-TAP customers:  

Unlike projected billings, which do not take into account the cost or 

recovery for TAP discounts, the collection factors that are applied to determine 

revenue requirements for retail service are based upon gross billings and gross 

receipts (excluding PWD) over a nine-year period from FY 2012 through FY 2020.  

As is clearly shown on Schedule RFC-6 to PWD Statement No. 6, the collection 

factor is calculated on the basis of operating receipts against Total Billings 

(excluding only PWD), split between Non-SWO and SWO accounts based on the 

account’s installation designation, and all payments as shown in the Payment 

Patterns Report.  As a result, the total Company collection factors already takes into 

account payments (and lack of payments) associated with accounts of TAP and 

non-TAP customers alike.  Public Advocate Main Brief at 21. 
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I find that the Public Advocate has established that PWD’s proposal to recover the 

TAP arrearage forgiveness costs through the TAP-R rider may overcharge customers.  PWD is 

correct when it states (Main Brief at 56) that collection factors are “used to project future revenues 

from billings so as to provide sufficient revenues to support the utility.  Collection factors are not 

intended to collect on prior unpaid bills or outstanding arrears.”  It is not correct, however, when 

it asserts that without the TAP-R Rider, it would have no way to recover past due amounts 

associated with TAP customers.  The revenue requirement associated with these customers are 

already reflected in the cost of service, and thus base rates. 

In concept, the PWD proposal to recover a portion of each dollar of arrearage 

forgiveness provided by the Department to eligible TAP customers through the TAP-R rider is 

appropriate.  It failed, however, to rebut the Public Advocate’s showing that the collection factors 

used in this proceeding to project anticipated revenue already “take into account payments (and 

lack of payments) associated with accounts of both TAP and non-TAP customers.” 

PWD in its Main Brief at 56 mentioned that Public Advocate Colton “has 

completely reversed his position from the 2018 rate proceeding. There, he recommended that 

arrearage forgiveness credits, provided in connection with TAP, should be recovered through the 

TAP Rider.”  I will respond with PWD’s own objection to that proposal, as explained by the Rate 

Board in its 2018 Rate Determination at 80: “In any event, the Department argues, inclusion of 

arrearage forgiveness as part of the TAP-Rider at this time, without any additional consideration 

to its implications on the revenue projection approach and cost of service analysis that are already 

used in the determination of the base rates, could risk a potential overstatement of the impact of 

arrearage forgiveness.”  Here, the record does not show that PWD performed “any additional 

consideration to its implications on the revenue projection approach and cost of service analysis 

that are already used in the determination of the base rates.” 

Therefore, I recommend that the Rate Board reject this proposed modification of 

the TAP- R Rider in this proceeding. 
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VII. OTHER ISSUES 

In its Main Brief at 58-60, PWD raised other miscellaneous issues that have not 

been contested.  First, twelve categories of style, clarification and conforming changes were 

proposed by the Department to revise language in the Department’s regulations.  These 

housekeeping changes to its regulations should be adopted, since they appear to be reasonable 

and were not contested by any active participant. 

Second, the Department proposed to raise miscellaneous rates and charges, as set 

out in PWD St. 7A at 46, Exh. BV-4 (Tables M-1, regular hours and M-2, overtime hours) and 

PWD Exh. 3, Section 6 (miscellaneous water charges).  These proposed rates and charges should 

be permitted to go into effect, as they appear to be reasonable and (once the issues raised by the 

Public Advocate were resolved) not contested. 

VIII. CONCLUSION 

(1) That the Rate Board approve without modification the Joint Petition for 

Partial Settlement; 

(2) That the Rate Board find that the proposed rates and charges are supported 

by the record, are in compliance with the Rate Ordinance and other applicable requirements and 

therefore should be permitted to be placed in effect for service rendered on and after September 

1, 2021, and September 1, 2022, consistent with the terms and conditions contained in the Joint 

Petition for Partial Settlement; 

(3) That the Rate Board accept the proposal to utilize a special rate reduction 

proceeding be approved by the Rate Board consistent with the terms and conditions contained in 

the Joint Petition for Partial Settlement.  I further recommend that the Rate Board amend its 

regulations concerning use of special rate proceedings to clarify the appropriate use of such 

limited, non-general rate proceedings if necessary; 

(4) That the Rate Board require the Philadelphia Water Department to report 

monthly on the amount and type of arrearage forgiveness that PWD is providing to TAP 
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customers, the result of its efforts to determine what legal and/or operational barriers must be 

overcome to implement ratable forgiveness for each month the TAP participant pays the TAP 

bill; and the efforts PWD is taking to reduce TAP denials and TAP churn; 

(5) That the Rate Board reject the proposal of the Philadelphia Water 

Department to recover through the TAP-R surcharge rider costs associated with arrearage 

forgiveness earned by TAP program participants; 

(6) That the Rate Board permit the Philadelphia Water Department to place into 

effect the uncontested tariff changes and changes miscellaneous rates and charges; and 

(7) That the Rate Board reject any remaining issues, proposals, modifications 

and/or adjustments by the other participants that are not contained in the Partial Settlement except 

as otherwise directed. 

 

Marlane R. Chestnut May 18, 2021 

Hearing Officer 
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