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CITY  OF  PHILADELPHIA
Department of Revenue
December 22, 2011

Xxxxxx X Xxxxx, Esq.

Xxxxx, Xxxxx, Xxxx & Xxxx, LLP

XXX Xxxxxx Street 

 Philadelphia, PA 191XX
Re: Xxxxxx Xx Xxxxxxx Xxxxx 
Dear Ms. Xxxxxx:

This ruling is issued by the Tax Unit of the Law Department and the Technical Staff of the Revenue Department in response to your November 21, 2011 letter request for a ruling. You have requested that volunteers serving on the item-writing and /or other committees of the Xxxxxx Xx Xxxxxxx Xxxxx (the “BOARD”) by virtue of such service are not engaged in  business :  for purposes of the Business Privilege Tax (“BPT”) as defined in Philadelphia Code § 19-2601 et seq.; do not derive net profits for purposes of the Net Profits Tax (“NPT”) or receive Salaries, Wages, Commissions and Other Compensation within the meaning of Philadelphia Code § 19-1501 et seq..  
Facts
This ruling is based upon the following facts as detailed in your correspondence of November 21, 2011, as well as reviewing the BOARD’s 2010 Annual Report @ www.XXXXX.org.  

· The BOARD is a Pennsylvania nonprofit corporation that in collaboration with the Federation of Xxxxx Xxxxx, another nonprofit corporation, helps protect the public by constructing and administering the examinations on which all fifty states rely in licensing xxxxxx xxxxxxxs.  The BOARD is recognized by the Internal Revenue Service as an IRC § 501 (c )(3) organization exempt from Federal income Tax and by the Commonwealth of Pennsylvania as an Institution of Purely Public Charity exempt  from Sales & Use Tax.

· BOARD has more than 250 volunteers on its item writing and other committees and it provides honoraria to its committee members in order to recognize their participation in these charitable activities.
· Under Federal law, BOARD is required to issue Form 1099 to the volunteers receiving honoraria of $XXX or more.  As required by City of Philadelphia – Department of Revenue Income Tax Regulations, BOARD has provided a copy of the Form 1099s to the Revenue Department.

· BOARD’s volunteers are xxxxxxx and other professionals who serve on BOARD’s item-writing, test construction and other committees, such as governance and grant-making committees.  Fewer than 5% of the volunteers serve solely on committees that are not test committees.  BOARD’s primary charitable activity is the construction and administration, in association with the Federation of Xxxxx Xxxxx, of examinations that are relied upon by xxxxx licensing authorities in all fifty states in determining whether to license individuals to practice xxxxxx.
· Individuals seeking to practice xxxxxx are typically required to take separate examinations – Xxxxx Xxxxxx Xxxx in order to qualify for licensing.
· Individuals are nominated for service on the BOARD’s test committees. The BOARD solicits nominations from xxxxxx school deans across the country and a successful nominee must have “recognized achievement” in the pertinent content areas.  Therefore, test committee members are highly respected and experienced xxxxxxx with approximately XX% of the test committee members holding teaching appointments at xxxxxx schools. 
· Members of the test committees typically serve an initial two year term and may be reappointed for an additional two years. Step 1 committee members are required to participate in a two-day item writing workshop in Philadelphia in their first year.  After the first year, each Step 1 committee member devotes approximately 35-50 hours to item writing in his or her home jurisdiction annually and meets once a year for three days in Philadelphia to review test items.  Step 2 Xxxxx xxxx test committee devote approximately 5-10 hours to test activities in their home jurisdictions annually, and Step 3 Case Xxxxxx test committee members devote 25-50 hours to test development in their home jurisdictions annually.  Step 2 committee members meet in Philadelphia once a year and Step 3 committee members twice a year.  More than half of the work of the test committee volunteers occurs in their home jurisdictions outside of Philadelphia.
· In 2010, more than XX% of the committee members received honoraria under $3,000 and more than XX% received honoraria under $ 5,000.

Question

Will the honoraria paid the BOARD’s committee members subject these members to the BPT, the NPT or the Wage Tax?
Conclusion
Upon evaluating the particular facts as well as the applicable provisions of the Philadelphia Code and the regulations (promulgated and proposed), it is determined that the committee volunteers assisting the BOARD in its nonprofit mission are not engaged in a business in Philadelphia within the meaning of Philadelphia Code § 19-2601 et seq., do not derive net profits within the meaning of Philadelphia Code § 19-1501 et seq., and are not employees receiving Salaries, Wages, Commissions and Other Compensation within the meaning of Philadelphia Code § 19-1501 et seq.   Therefore, the honoraria received by the committee members will not subject the recipients to the BPT, NPT or Wage Tax.   
Discussion
Business Privilege Tax

City Council Bill No. 100754 (enacted with the Mayor’s signature on June 15, 2011) amended the definition of Business (at Philadelphia Code § 19-2601) for purposes of the Business Privilege Tax to exclude any hobby or other not-for-profit activity as set forth at 26 C.F.R. § 1.183-2.  The Treasury Regulations (at 26 C.F.R. §1.183-2(b) ) list nine (9) relevant factors and the City of Philadelphia must incorporate these factors to evaluate whether or not an activity is engaged in for profit for purposes of the Business Privilege Tax.
26 C.F.R. § 1.183-2(b) states:

(b) Relevant factors. In determining whether an activity is engaged in for profit, all facts and circumstances with respect to the activity are to be taken into account. No one factor is determinative in making this determination. In addition, it is not intended that only the factors described in this paragraph are to be taken into account in making the determination, or that a determination is to be made on the basis that the number of factors (whether or not listed in this paragraph) indicating a lack of profit objective exceeds the number of factors indicating a profit objective, or vice versa.
This paragraph is saying that all facts and circumstances with respect to a particular activity must be taken into account in light of the nine relevant factors.  However, the process of evaluation using these factors in making the determination of whether an activity is not engaged for profit is more art than science.  Other factors not listed may be considered in evaluating the facts and circumstances and there is no requirement that there be a majority of the nine factors in favor of the activity being considered either engaged in or not engaged in for profit.   In this particular fact pattern, the following three (3) factors were determined to be the most applicable:
· The time and effort expended by the taxpayer in carrying on the activity.
· The financial status of the taxpayer.

· Elements of personal pleasure or recreation.

The committee members do not devote substantial time on BOARD’s activities in comparison to their primary professional duties.  It is estimated that most spend less than 75 hours per year in committee activities as opposed to 2,250 hours spent per year by these xxxxxxxs and academics in their professional positions. (The 2,250 hours assumes a 50 hour work week for 45 weeks per year.)

BOARD’s records show that in 2011, 99% of the committee volunteers are actively engaged in either a private xxxxxx practice or at xxxxxx schools.  The compensation that they receive from their professional positions greatly exceeds the honoraria that they receive as a result of committee service.   A review of the Committee Service section of the XXXX Annual Report shows various committee members affiliated with Xxxxxx School as well as many other notable schools of xxxxxx.   The honoraria paid to committee members is pale in comparison to the compensation they receive as faculty members of their respective prestigious schools of xxxxxx.
Aside from giving back to the xxxxxx profession with their service, committee  members are able to associate with other highly respected and accomplished xxxxxx and academicians and enjoy their expertise and companionship.  One quote ascribed to an unnamed committee member on page XX of the XXXX Annual Report is the following: “One of the reasons I stay on committees is that the physical, emotional, intellectual and collegial experience is wonderful.  Thank you.”
Given an evaluation of the facts against these three most applicable of the nine relevant factors, it is determined that these BOARD committee members are not engaged in a business activity with respect to this service.  If one were to consider the six remaining relevant factors (e.g. asset appreciation, opportunity for substantial profit, etc.), the conclusion reached would be the same. 
Net Profits Tax
Philadelphia Code §19-1502 (2)(c) states that the Net Profits Tax is imposed on the net profits of any business, profession, or enterprise carried on by any person as owner or proprietor, either individually or in association with some other person or persons.

Philadelphia Code §19-1501 defines the terms “Business” and “Net Profits” as follows:

(1)     Business. An enterprise, activity, profession or undertaking of any nature conducted for profit or ordinarily conducted for profit, whether by an individual, co-partnership, association, governmental body or unit or agency, or any other entity.
(6)     Net Profits. The net gain from the operation of a business, profession or enterprise, after provision for all allowable costs and expenses incurred in the conduct thereof, either paid or accrued in accordance with the accounting system used, without deduction of taxes based on income.
The regulatory definition of “Business” under Income Regulations Section 101(b) further states that the determination of whether an activity would be considered a business is a factual determination to be made on a case by case basis.

Though Council Bill No. 100754 did not formally amend Philadelphia Code §19-1501 or the regulations promulgated there under, it is useful for helping to analyze the particular facts noted here against the Net Profits Tax definitions of Business and Net Profits noted above.    Since the stated activities of the committee members are not to be construed as a business activity for purposes of the BPT, they will also be construed not to fall within the definition of “Business” and “Net Profits” for purposes of the Net Profits Tax.
Wage Tax
Philadelphia Code §19-1502 (1)( c) imposes the Wage Tax upon Salaries, Wages, Commissions, and Other Compensation paid by an employer or on his behalf to any person who is employed by or renders services to him.   Philadelphia Code §19-1501 (3) defines an Employer as (A)n individual, co-partnership, association, corporation, governmental body or unit or agency, or any other entity, who or that employs one or more persons on a salary, wage, commission or other compensation basis.  Income Tax Regulations Section 101(f) defines the term “Employs” to include the existence of an employer/employee relationship as determined by but not limited to the instruction, training, hiring, firing, and scheduling of the workers(s) as well as the express or implied control of the workplace.  Additionally, Income Tax Regulations Section 101(g) defines the term “Independent Contractor” as a person who, while performing services for another is not under the direction and control of such other person as to the result to be accomplished by the work and as the details and means by which that result is accomplished.  The committee members are not under the control and direction of the BOARD in performing item-writing and other committee activities.  In particular, the committee members are not under the BOARD’s direction and control as to the content of the work produced or accomplished through the committees, much less as to the details and means by which the work is accomplished.  Committee members are selected for participation specifically for the expertise that they possess and that the BOARD does not have.  The committee members are therefore not “Employees” for purposes of the imposition of the Wage Tax.
This ruling is applicable only to the taxpayer named in it and is not to be treated as precedent in any other context.  This ruling will remain in effect as long as the facts presented in this ruling remain unchanged, until a change in the law dictates a different treatment or until the Revenue Department or the Law Department informs the taxpayer in writing that the ruling is no longer applicable.
Very truly yours,

Joseph F. Procopio Jr. CPA                      

Manager, Technical Staff

Frances Ruml-Beckley, Chief Counsel – Department of Revenue

JFP
cc: Tilahun Afessa, Director – Tax Policy & Planning- Department of Revenue
      Robert Schaefer – Revenue Collection Bureau

      Shelley Z. Green, Esquire, General Counsel and Director of Legal Services
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