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CITY  OF  PHILADELPHIA
Department of Revenue
October 26, 2010

Xxxxxxx  Xxxxxxx
Xxxxxxxxxxx
Xxxxxx Xxxxxx Xxxx Xxxxxxxxxxx
XXXX  Xxxxxx Street
Philadelphia, PA 191XX-XXXX
Re: Applicability of the Business Privilege Tax to Xxxxxxxxxx, L.P. Created in a Transaction Subject to the New Markets Tax Credit Program Requirements.
Dear Mr. Xxxxxxxx:

This letter is in response to your request for a ruling that, Xxxxxxxxxx, L.P (“Xxx”) not be subject to the Business Privilege Tax.
Background – New Markets Tax Credit Program

The New Markets Tax Credit (“NMTC”) Program permits taxpayers to receive a credit against Federal income taxes for making qualified equity investments in designated Community Development Entities (“CDEs”). Substantially all of the qualified equity investment must in turn be used by the CDE to provide investments in low-income communities. The credit provided to the investor totals 39 percent of the cost of the investment and is claimed over a seven-year credit allowance period. In each of the first three years, the investor receives a credit equal to five percent of the total amount paid for the stock or capital interest at the time of purchase. For the final four years, the value of the credit is six percent annually. Investors may not redeem their investments in CDEs prior to the conclusion of the seven-year period.

An organization wishing to receive awards under the NMTC Program must be certified as a CDE by the United States Treasury’s Community Development Financial Institutions Fund. 
To qualify as a CDE, an organization must:

· be a domestic corporation or partnership at the time of the certification application; 

· demonstrate a primary a mission of serving, or providing investment capital for, low-income communities or low-income persons; and 

· maintain accountability to residents of low-income communities through representation on a governing board of or advisory board to the entity. 
Facts

This ruling is based upon the following facts as detailed in your letter of October 14, 2010 as well as our subsequent conference call on October 19, 2010:
. 
· Xxx was formed as a Pennsylvania limited partnership to meet the NMTC Program’s requirements to qualify as a CDE, obtain qualified equity investments and make qualified low-income community investments in qualified active low-income community businesses located in low income communities and to make investments in real estate that qualifies for the program.
· Xxx has two (2) partners: Xxxxxxxxxx (“Partner One”) that has a .01% ownership interest and Xxxxxxxx LLC (“Partner Two”) that has a 99.99% ownership interest.  Xxx is capitalized with cash from the Partner One and Partner Two in proportion to their ownership interests.
· XXX Xxxxx, LP (“Developer”) is a Pennsylvania limited partnership and the developer of the project at XXX Xxxxx Street.
· The project is substantially funded by loans made by Xxx to 600NB with debt service requirements that mirror the Investment Fund’s debt service and return on equity requirements.  Therefore, it is presumed that Xxx is receiving interest income.
Ruling Requested

Xxxxxx Xxxxxx Xxxx Xxxxxxxxxxx  (“Corporation”) requests that Xxx is not engaged in business as defined by Philadelphia Code § 19-2601 and Business Privilege Tax Regulation 101D and therefore not subject to the Business Privilege Tax.
Conclusion
Xxx is a person engaged in business as defined by Philadelphia Code § 19-2601 and Business Privilege Tax Regulation 101 and therefore is subject to the Business Privilege Tax.  There is no statutory exemption from the definition of business in Philadelphia Code § 19-2601 for a taxpayer CDE participating in the Federal NMTC Program.  There is no statutory exemption in any other Philadelphia Code provision and the Federal legislation that created the NMTC (i.e. The Community Renewal Tax Relief Act of 2000 - 106 P.L. 554) does not prevent the imposition of State & Local Taxes on a CDE.  So long as Xxx engages in a taxable activity within the City of Philadelphia, it will be subject to all applicable provisions of Philadelphia Code § 19-2600 and the attending Department of Revenue Business Privilege Tax Regulations.
Discussion

Philadelphia Code  §19-2603(1)  imposes the Business Privilege Tax upon every person engaging in any business in the City of Philadelphia beginning with the tax year 1985, and annually thereafter.

Philadelphia Code § 19-2601defines a Person as:

 Any individual, partnership, limited partnership (emphasis added), association, corporation, estate or trust. Whenever used in any provision prescribing or imposing a penalty, the term "person", as applied to associations, shall mean the partners or members thereof, and as applied to corporations, the officers thereof.

Philadelphia Code § 19-2601 defines the term Business as follows:
Carrying on or exercising for gain or profit within a city of the first class, any trade, business, including financial business as hereinafter defined, profession, vocation or commercial activity, including the partial or complete liquidation or sale of business assets, or making sales to persons within such city of the first class. "Business" shall not include the following: 

          (1)     Any business conducted by a nonprofit corporation or association or association organized for religious, charitable, or education purposes, the business of any political subdivision, or of any authority created and organized under and pursuant to law of this Commonwealth, and the business of any credit union chartered under the laws of this Commonwealth.

          (2)     The specific business conducted by any public utility operating under the laws, rules and regulations administered by the Pennsylvania Public Utility Commission or conducted by a business subject to the jurisdiction of the Interstate Commerce Commission of furnishing or supplying service or services at the rates specified in its tariffs.

          (3)     The business of any insurance company, association or exchange, or any fraternal, benefit or beneficial society of any other state under the laws of which insurance companies, associations or exchanges or fraternal, benefit or beneficial societies of this Commonwealth doing business in such other state are subjected, by reason of the tax imposed by this act, to additional or further taxes, fines, penalties or license fees by such other state.

          (4)     Any employment for a wage or salary.

          (5)     For the tax year 1986 and thereafter, the business of loading or discharging cargo to or from vessels conducted on piers, wharves or marine terminal facilities in the Port of Philadelphia and business activities related thereto such as furnishing dockage, wharfage, truck and/or railroad car loading and unloading and storage of cargo which is to be loaded or has been discharged from vessels at a pier, wharf or marine terminal facility in the Port of Philadelphia. 
Xxx is making loans to Developer to finance the development of the project at XXX Xxxxx Street and in turn will receive interest income from this financing/loan activity.  As noted above, there is no statutory exclusion from the definition of business for Xxx’s loan production activity.  In fact, this activity is sufficient enough that it falls under the example of engaging in business activity provided by BPT Regulation 103D.11. -- Loan production activities. That is, Xxx solicited or contracted for the loan, gathered financial data related to the loan, made the requisite credit checks and performed the related financial activities through its own employees, independent contractors or agents.   There is no specific exemption in any other Philadelphia Code provision that would exclude a business participating in the Federal NMTC program.  In addition, the Federal legislation which created the NMTC Program, the Community Renewal Tax Relief Act of 2000 (106 P.L. 554) does not prevent a State or political subdivision thereof from imposing any State or local tax on a CDE.
This ruling was prepared based upon the facts presented and can only be relied upon by Xxx.  If the facts should change, the Revenue Department should be contacted for an updated ruling.
Very truly yours,

Joseph F. Procopio Jr. , CPA

Manager, Technical Advisory Staff
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