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CITY  OF  PHILADELPHIA
Department of Revenue
June 8, 2012
Xxxxx Xxxxxxx, Partner

Xxxxxxxxx Xxxxxxx LLC

XXXX Xxxxx Road, Suite XXX
Xxxxxx, PA  XXXXX
Re: Xxxxxx Xxxxx Xxxxxx Xxxxx – Federal Unrelated Business Taxable Income – Business Income and Receipts Tax – Request for Letter Ruling
Dear Mr. Xxxxxxx:

This ruling is issued by the Tax Unit of the Law Department and the Technical Staff of the Revenue Department and is response to your request for a ruling on whether the Federal Unrelated Business Taxable Income (“UBTI”) as reported by Xxxxxx Xxxxx Xxxxxx Xxxx (“Non-profit”) on their Federal Form 990T is subject the City of Philadelphia Business Income and Receipts Tax and Commercial Activity License.
Facts

This ruling is based upon the following facts as detailed in your letter of September 12, 2011 as well as subsequent telephone conversations with Ms. Xxxxx of your office on October 19, 2011, February 10, 2012 and June 7, 2012.  It is also based on additional information supplied by Ms. Xxxxx via e-mail dated June 7, 2012.

· The Non-profit is a corporation exempt from Federal income tax under Internal Revenue Code Section 501 (c)(3)  [26 USC §501 (c)(3)].

· The Non-profit holds limited partner interests in several off- shore limited partnerships.  For 2008 through 2010 these partnerships have passed through UBTI losses to the Non-profit that are reported on Form 990T Exempt Organization Business Income Tax Return.   The partnership income that is not considered UBTI for Federal tax purposes is reported on Federal Form 990 Return of Organization Exempt From Income Tax

.
· The Non-profit also reports on Federal Form 990T the UBTI for operating a gift shop.   The gift shop sells books, animal toys (such as xxxxxx), scientific and educational toys and other memorabilia relating to the Non-profit’s exhibits and educational mission.  In addition, there are sales of bottled water and candy as well.  The sales are segregated between the Federal Form 990 and Federal Form 990T.  Those sales that are considered UBTI (i.e. bottled water, candy) are reported on Federal Form 990T whereas the sales of the educational toys are reported on Form 990.
· The revenues and income generated from these activities flows to the Non-profit’s endowment fund to be used in the furtherance of the Non-profit’s educational mission.

Question Presented
1. Based on the unrelated business activity as reported on their Federal Form 990T, will the Non-profit be required to procure a Philadelphia Commercial Activity License and file annual Business Income and Receipts Tax returns?

Conclusion
The Non-profit’s investment in limited partnership interests do not rise to the level of operating a “business” as contemplated by the Business Income and Receipts Tax ordinance codified at Philadelphia Code §19-2601.  In addition, the operation of a gift shop that specializes in the sale of scientific/educational toys and other related items (e.g. books on xxxxxxx or xxxxxx) to the visitors of the Non-profit and related to the educational mission of the Non-profit does not rise to the level of a business as contemplated by the Philadelphia Code.  The incidental sale of bottled water, candy and other refreshments for the convenience of visitors will not cause the Non-profit to be deemed to be in business.  Therefore, the Non-profit based upon the facts presented will not be subject to the City of Philadelphia Commercial Activity License and the Business Income and Receipts Tax.
Discussion
Philadelphia Code §19-2601 defines Business as (c)arrying on or exercising for gain or profit within a city of the first class, any trade, business, including financial business as hereinafter defined, profession, vocation or commercial activity, including the partial or complete liquidation or sale of business assets, or making sales to persons within such city of the first class.  Excluded from the definition of Business is (a)ny business conducted by a nonprofit corporation or association or association organized for religious, charitable, or education purposes, the business of any political subdivision, or of any authority created and organized under and pursuant to law of this Commonwealth, and the business of any credit union chartered under the laws of this Commonwealth. This exclusionary language has historically been interpreted by the Revenue Department to exempt from the Business Income and Receipts Tax nonprofit educational corporations and associations that exclusively engage in activities that further the nonprofit educational purpose of the organization (i.e. operate educational programs).  It has never been interpreted by the Department to allow a nonprofit educational organization to engage in what is customarily seen as a business activity and compete unfairly with a commercial taxable entity (i.e. own, operate and lease commercial real estate).  This concept can be demonstrated by the exclusion from the definition of Business promulgated under the Department’s Business Income and Receipts Tax Regulations Section 101 which only excludes activities that are directly related to the educational purpose of the nonprofit.
Whether a specific activity of an educational nonprofit entity is directly related to its nonprofit activity or rises to the level of business for purposes of the Philadelphia Business Income and Receipts Tax is based on the specific facts and circumstances.  Though the Department will evaluate whether a specific activity rises to the level of an unrelated trade or business as defined under Internal Revenue Code Section 513 and the income from which rises to unrelated business taxable income under Internal Revenue Code Section 512, there is no statutory requirement under the Philadelphia Code for the Revenue Department to adopt these Federal provisions.  In this particular instance the Non-profit has invested in several limited partnerships.  To the extent that the Non-profit is a limited partner (an investor) and not actively engaging in or operating a trade or business as would a general partner, the income or loss from these investments will not be considered the operation of a business for purposes of the Business Income and Receipts Tax.  In addition, the Revenue Department has historically allowed nonprofit entities to market merchandise that is related to the nonprofit mission of the organization.  In this particular instance, the gift shop’s sale of educational toys designed to stimulate interest in and educate children in the xxxxxxxx xxxxx is seen by the Revenue Department as being directly related to the Non-profit’s educational mission and will not rise to a business activity subject to the Business Income and Receipts Tax.  Additionally, the sale of bottled water and other refreshments for the convenience of the Non-profit’s visitors will not be construed to be a business activity.
This ruling was prepared based upon the facts presented and can only be relied upon by the taxpayer named in it and is not to be treated as a precedent in any other context.  The ruling will remain in effect as long as the facts presented in this ruling remain unchanged, until a change in the law dictates a different treatment or until the Revenue Department or the Law Department informs the taxpayer in writing that the ruling is no longer applicable.
Sincerely yours,

Joseph F. Procopio Jr., CPA

Manager, Technical Staff
cc: Xxxxxx Xxxxxx, CPA
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