CONSTRUCTION LICENSE AGREEMENT

THIS CONSTRUCTION LICENSE AGREEMENT (“Agreement”) is made and
entered into this __ day of 2014 (the “Effective Date”), by and between the
CITY OF PHILADELPHIA, acting through its Department of Parks and Recreation (the
“City”), and [GARAGE OWNER OR AFFILIATE] (the “Developer”) a [type of entity and
state of formation] with a place of business at [address].

Background

A The City was the owner of that certain lot or parcel of ground and all of the
improvements thereon bounded by 15" Street, John F. Kennedy Boulevard, 16™ Street and Arch
Street in Philadelphia, Pennsylvania (the “Property”).

B. The Property is improved by a park located on the surface, commonly known as
JFK Plaza or “LOVE Park,” and a 4-level underground parking garage.

C. The City recorded in the Department of Records of the City of Philadelphia as
Instrument a Declaration of Rights, Covenants, Easements and
Restrictions encumbering the Property. The Declaration describes the Property (but without
subdividing the Property) as being divided between the “Affected Area” and the “Southern
Portion of the Park,” each as defined in the Declaration.

D. The Declaration further describes the Affected Area (but without subdividing the
Affected Area) as being divided into three “Units”: the “Upper Park Area,” the “Parking
Garage” and the “Lower Park Area,” each as defined in the Declaration.

E. Immediately after recording the Declaration, the City conveyed the Parking Garage
to [an affiliate of] Developer [(“Garage Owner™)]. The City retains title to the Southern Portion
of the Park, the Upper Park Area and the Lower Park Area. The Southern Portion of the Park and
the Upper Park Area will be referred to in this Agreement, collectively, as the “Licensed
Property.” The Licensed Property is shown on the site plan attached hereto and made a part
hereof as Exhibit A (“Site Plan”). The Licensed Property is under the control and jurisdiction of
the Department of Parks and Recreation.

F. [Garage Owner/Developer] must replace the waterproof membrane forming the
northernmost boundary of the Parking Garage and perform several other improvements to the
Parking Garage that will affect the Licensed Property (the “Garage Project”). To perform the
Garage Project, Developer will need to remove substantially all of the current improvements that
constitute the Licensed Property, but specifically excluding the Welcome Center building located
near the corner of JFK Boulevard and 16" Street (the “Welcome Center”), which will remain in
place.

G. The City has agreed to permit Developer to perform the Garage Project provided
that it restores Licensed Property (the “Park Project” and, collectively with the Garage Project,
the “Project”) upon the terms and subject to the conditions set forth in this Agreement.



H. The Project is generally described in Exhibit B attached hereto and made a part
hereof.

l. The City and the Philadelphia Authority for Industrial Development (“PAID”)
entered into a grant agreement dated __, 2014 (the “Grant Agreement”) whereby the
City agreed to grant to PAID, for further subgrant to Developer for capital eligible expenditures
on the Park Project;, THIRTEEN MILLION EIGHT HUNDRED THOUSAND FIFTY
DOLLARS and 00/100 ($13,850,000.00) (the “City Funding”).

J. PAID and Developer entered into a subgrant agreement dated _, 2014
(the “Subgrant Agreement”) whereby the PAID agreed to grant to Developer the City Funding
for capital eligible expenditures on the Park Project.

K. No part of the Project will commence unless and until this Agreement has been
fully executed and delivered by the City and Developer.

L. Upon the expiration or earlier termination of this Agreement, all of Developer’s
interest in the Park Project will revert to the City, and Developer will retain ownership of the
Garage Project.

THEREFORE, intending to be legally bound, the City and Developer agree as follows:
1. Background. The Background is incorporated by reference into this Agreement.
2. License.

2.1 By this Agreement, the City grants to Developer, its officers, employees,
agents, contractors, subcontractors, materialmen, servants, licensees, invitees and anyone who
enters the Licensed Property under Developer’s supervision (collectively with Developer, the
“Developer Parties”) an exclusive (except as provided in Section 2.2 below), non-assignable
license to enter upon the Licensed Property during the Term to construct, at Developer’s sole cost
and expense (subject to reimbursement to the extent permitted under the Subgrant Agreement), the
Project in accordance with the terms of this Agreement (“Permitted Use”).

2.2  The City, PAID, the Philadelphia Industrial Development Corporation
(“PIDC”), and their respective officials, directors, commissioners, officers, employees, agents,
contractors, subcontractors and materialmen (collectively with the City, the “City Parties”) will
retain the right to access the Licensed Property during the Term to renovate the Welcome Center
(the “Welcome Center Project”), and Developer and the City will cooperate with each other so
that the Project and the Welcome Center Project may be performed in a coordinated manner. The
City will use the area marked on the Site Plan as “Welcome Center Access Area” to access and
stage work for the Welcome Center Project.

2.3 Atall times, the Licensed Property will be and remain owned by and titled
in the City. No legal title or any other interest in real estate will be deemed or construed to



have been created or vested in Developer by anything contained in this Agreement, and the
City will not be liable to appropriate or spend money at any time for any reason under the
terms of this Agreement. All such obligations exist solely under the Grant Agreement.

2.4  Developer acknowledges and agrees that Developer’s exercise of the
license granted by this Agreement (the “License”) is subject to the “AS IS, WHERE-IS, AND
WITH ALL FAULTS” condition of the Licensed Property, including all defects latent and patent,
and the City makes no representation or warranty, express or implied, in fact or in law, as to (a)
the title to the Licensed Property, (b) any encumbrances, restrictions and conditions which may
affect the Licensed Property, (c) the nature, condition or usability of the Licensed Property,
including but not limited to the suitability for use by Developer as contemplated by this
Agreement, and (d) the compliance of the Licensed Property with Applicable Law (defined below
in Section 22.1). Developer is relying on its independent investigation of the condition of the
Licensed Property in accepting and exercising the License given under this Agreement.
Developer will use the Licensed Property at its own risk, and the City Parties will not be
responsible for any damage, theft or vandalism to any and all equipment, materials or vehicles used
or owned by the Developer Parties, except to the extent caused by the negligence of the City
Parties during their entry onto the Licensed Premises pursuant to Section 2.2.

The City disclaims any and all warranties of fitness, merchantability, and suitability
for intended purpose.

3. Term.

3.1 Initial Term. The term of this Agreement (“Initial Term”) will be for one
(1) year beginning on the Commencement Date (defined in Section 6.1 below) and ending on the
day prior to the first anniversary of the Commencement Date.

3.2  Renewal Term. The City will have the option to extend the Initial Term of
this Agreement for one (1) additional one (1) year period (a “Renewal Term”), exercisable by
notice to the Developer not less than thirty days prior to the expiration of the Initial Term. The
Initial Term and, if exercised, the Renewal Term will be referred to, collectively, as the “Term.”

3.3  Automatic Expiration. Notwithstanding anything to the contrary contained
in this Agreement, the Term will automatically expire upon completion of construction of the
Project, as determined by the City in its reasonable discretion.

3.4  OQutside Commencement Date. Notwithstanding anything in this
Agreement to the contrary, if the Commencement Date has not occurred on or before the date that
IS (_) months following the Effective Date, the City may terminate this
Agreement by notice to Developer, and thereafter the parties will have no further rights or
obligations hereunder or under the Subgrant Agreement other than those that expressly survive the
termination of this Agreement or the Subgrant Agreement (collectively, the “Surviving
Obligations™).




3.5  Termination of Subgrant Agreement. If PAID terminates the Subgrant
Agreement pursuant to Section 2(C) thereof, this Agreement will also terminate, and thereafter the
parties will have no further rights or obligations hereunder or under the Subgrant Agreement other
than the Surviving Obligations.

3.6  Title to Park Project. At the end of the Term, Developer will retain title to
the Garage Project, and all of Developer’s interest in the Park Project (including without
limitation the Materials (defined in Section 5.4 below) and any warranties associated with the
Park Project) will automatically be vested in the City. The parties will sign any documentation
necessary to effectuate this automatic vesting. If the Developer’s interest in the Park Project is
encumbered at the end of the Term by the act or omission of Developer or any agent of
Developer, the Developer will, at Developer’s sole cost and expense, remove any and all
monetary encumbrances prior to the property interest becoming vested in the City.

4. License Fee. Developer will pay, as a license fee during the Initial Term and any
Renewal Term, the sum of One Dollar ($1.00) per twelve (12)-month period, payable to “The
City of Philadelphia” at the office of the City at the address stated in Section 16, Attention:
Budget Director, or to such other party or to such other address as the City may designate from
time to time by written notice to Developer. For the purposes of this Agreement, all license fees
plus any and all fees or moneys due from Developer hereunder are hereinafter sometimes referred
to collectively as “License Fee.”

5. Pre-Term Activities.

5.1  Access for Investigations. The Developer Parties may enter the Licensed
Property prior to commencement of the Term for the purpose of inspecting the Licensed Property
and making engineering tests and other investigations, inspections and tests related to the Project
(collectively, “Investigations”), provided Developer enters into an access license with the City’s
Department of Parks and Recreation in substantially the form agreed to between
[Developer/Garage Owner] and the City in connection with “Investigations” performed pursuant
to that certain Purchase and Sale Agreement dated [date] between [Developer/Garage Owner] and
the City (the “Agreement of Sale™).

5.2  Pre-Construction Activities. No part of the Project may commence until
the City has approved the design, materials, schedule, budget and plans and specifications for the
Park Project (including without limitation the location, size and design of any new penetrations
into or improvements to the Licensed Property associated with the Garage Project). Developer
will work hand-in-hand with the Department of Parks and Recreation for all work under this
Agreement, with the written direction of the Commissioner of the Department of Parks and
Recreation (the “Commissioner”) with respect to any aspect of performance of design, materials,
schedule, budget and plans and specifications work under this Agreement to supersede any other
provision of this Section 5 to the extent of any conflict. Without limitation, the City and
Developer will jointly develop and administer a Request for Proposals to select a consultant team
to design, seek public input and approvals, and prepare plans and specifications for the Park
Project, and will jointly manage this consultant team in connection with the Park Project. The
City will also lead the civic engagement, design and approval process for the Park Project. The




City and Developer will also jointly develop and administer a Request for Proposals to select a
general contractor to perform the Park Project in accordance with the approved Budget, Schedule,
Plans and Specifications (as defined in Sections 5.4 and 5.7 below), and will jointly manage the
general contractor in connection with the Park Project. Developer and the City will work
cooperatively to achieve these ends.

53 Award of Contracts.

(@) In awarding contracts for the Park Project, Developer will comply
with all requirements applicable to PAID under Section 382 of PAID’s authorizing statute
(“Section 382”), 73 P.S. 8 371 et seq., as if Developer were PAID. Without limitation, Developer
must advertise any contract required to be competitively bid under Section 382 for at least 10 days
in a newspaper of general circulation published in Philadelphia, Pennsylvania, and award the
contract to the lowest responsive, responsible bidder who responds to that advertisement. Bonds
meeting the requirements of Section 6.7 below will satisfy the bonding requirements set forth in
Section 382.

(b) Any contract awarded by Developer for construction of the Park
Project must provide for a guaranteed maximum price.

(© The provisions of this Section 5.3 will not apply to the Garage
Project.

54  Ownership of Design Work Product. Developer will ensure that its
contracts with architects, landscape architects and engineers for design of the Park Project provide
that the City at all times holds title to the Materials. (“Materials” means any and all reports,
records, documents, documentation, information, supplies, plans, original drawings,
specifications, computations, sketches, renderings, arrangements, videos, pamphlets,
advertisements, statistics, and other data, computer tapes, computer software, and other tangible
work product or materials prepared or developed by Developer or by any Developer Party
pursuant to this Agreement. “Materials” includes the Plans and Specifications. “Plans and
Specifications” means all final drawings, plans and specifications as the same may be modified
from time to time subject to the City’s approval of such modification or modifications, if
applicable) related to the Park Project. Subject to Applicable Law, all Materials will be the sole
and absolute property of the City and the City will have title thereto and unrestricted use thereof.
To the extent that any Materials relating to the Park Project developed by or for Developer
embody a copyrightable work, including, but not limited to, a “compilation” as that term is used
in 17 U.S.C. 8101, as amended from time to time, Developer agrees, and Developer will ensure
that each Developer Party agrees, that such copyrightable work(s) will be considered as one or
more “works made for hire” by the architect, landscape architect or engineer or architecture,
landscape architecture or engineering firm that created such Materials for the City, as that term is
used in 17 U.S.C. 88101 and 201(b), as amended from time to time. To the extent that any
Materials relating to the Park Project developed by or for Developer embody one or more
copyrightable works but are neither a “compilation” nor any other form of “work made for hire,”
Developer hereby assigns, and will ensure that its agreements with each Developer Party provide
that such Developer Party assigns, all copyrights in all of such works to the City, and agrees to




execute instruments evidencing such assignment. Developer will cause all Materials developed or
produced by Developer and each of its contractors and subcontractors for the Park Project which
embody a copyrightable work to bear the following designation: “©  The City of Philadelphia”
[complete then current year in blank line]. Developer will make available to the City, upon the
City’s request, a copy of any Materials prepared by or for Developer in performance of this
Agreement, at no cost to the City. All computer programs, tapes and software developed under
this Agreement will be compatible with specifications set by the Commissioner. Developer
hereby grants, and will require each Developer Party to grant, to the City and to others authorized
by the City, a royalty-free, nonexclusive and irrevocable right to publish, translate, reproduce,
deliver and perform all studies, media, curricula, reports and other Materials delivered and not
owned by the City under this Agreement but which relate to the design of the Park Project,
Materials or this Agreement. Materials will be furnished to the City and others as requested by
the City upon the expiration or earlier termination of this Agreement, whichever occurs first. The
City will have the right to utilize any and all of the aforesaid items for the Park Project or, if the
City expands or makes an addition to the Park Project, corrects any deficiencies in the Park
Project, causes the Park Project or any portion thereof or other project related thereto to be
constructed after the termination of this Agreement, or for other future design use.

55  Non-Disclosure of Design Work Product.  Except with the prior written
consent of the Commissioner, Developer will not, and will ensure that Developer Party will not:

(@) Issue, publish or divulge any Materials developed or used in the
performance of this Agreement in any public statement, thesis, writing, lecture or other verbal or
written communication; or

(b) Disclose, or use to its advantage or gain, confidential information of
any nature acquired from the City or acquired as a result of Developer’s or any Developer Party’s
activities in connection with this Agreement.

5.6  Design. Design for the Park Project must be consistent with the Principles
for the Redevelopment of JFK Plaza attached to this Agreement as Exhibit C. Developer will
provide all design services and Materials in accordance with this Agreement and applicable
professional standards. All payments to Developer for design work are contingent upon
satisfactory performance of the terms and conditions set forth in this Agreement and the City’s
final acceptance of the design, as determined by the City in its sole discretion. Developer will:

@ Prepare all drawings for design submissions using AutoCAD
Systems, latest edition, or such other edition as determined by the City and in accordance with the
American Institute of Architects (“AlA”) “CAD Layer Guidelines” or such other guidelines as
determined by the City. Final drawings must be provided in electronic format. In addition to
providing submissions in accordance with the Schedule, Developer will furnish four (4) sets of
sealed plans for permitting purposes and permit applications, each with required supporting
documentation;

(b) Prepare  complete bidding specifications using standard
Construction Specification Institute (“CSI”) format or such other format as determined by the



Commissioner. Specifications must be provided in hard copy and in electronic format compatible
with Microsoft Word, latest edition;

(© Incorporate the latest developments in energy conservation
measures into its design where applicable as determined by the City, subject to budgetary and
scheduling constraints;

(d) Ensure that all work described in any Construction Document
complies with the Americans With Disabilities Act (“ADA”), 42 U.S.C. 8§ 12101-12213 and all
applicable regulations promulgated thereunder;

(e Obtain sign-off of all utility service providers and government
agencies having jurisdiction;

U] Furnish construction cost estimates with the final submission of
Plans and Specifications for the design phase, which must be organized in accordance with CSI
format and incorporate contingencies and escalations appropriate to the design development and
Schedule;

(09) Have all design services and Materials performed by or reviewed,
approved and sealed by architects, landscape architects and engineers duly licensed to practice in
the Commonwealth of Pennsylvania. In addition, Developer covenants and agrees that it will
ensure that Plans and Specifications delivered by or on behalf of Developer under this Agreement
must be duly sealed by a duly licensed architect, landscape architect or engineer, and, further,
with all such sealed Plans and Specifications, a duly licensed architect, landscape architect or
engineer must give its certificate, certifying that such Plans and Specifications are in conformity
with the requirements of this Agreement;

(h) Coordinate the design services and Materials to be provided under
this Agreement and review and check all design services and Materials prior to submission to the
City; and

Q) Complete the design services and Materials required under this
Agreement to permit the award of a contract for the construction of the Park Project at a price
which does not exceed the amount allocated therefor in the Budget.

5.7  Project Budget, Project Schedule, and Plans. Not later than the date the
design for the Park Project is substantially completed, a project budget (a “Budget”) and project
schedule (the “Schedule”) for the Park Project will be agreed to in writing by Developer and the
Commissioner, and a copy of such written agreement will be incorporated herein, respectively, as
Exhibits D and E. Plans and Specifications for the Park Project will also be agreed to in writing
by Developer and the Commissioner, and a copy of such written agreement will be incorporated
herein as Exhibit F. Developer will provide the City with a monthly status report and update in
form acceptable to the Commissioner. The update will include, without limitation, the amount of
the Budget spent to that date, the amount remaining under the Budget, and requests for
adjustments, if any, to the Budget, which will be reviewed as provided in Section 7 below. In no




event will the Developer be required to expend on the Park Project more than the amount of City
Funding provided under the Subgrant Agreement except in the case of an Event of Default, as
provided in Section 13 below, or a Cost Overrun (as defined in Section 24.1).

58 No Changes. Developer will not make any changes to the Budget,
Schedule or Plans and Specifications without the City’s prior written consent in each instance
obtained, as further provided in Section 7.

6. Construction.

6.1 Commencement of Construction. Promptly following the City’s
approval of the Budget, Schedule, Plans and Specifications, Developer will commence and
diligently pursue construction of the Project in accordance with the Schedule, employing
sufficient workers and supplying sufficient materials for that purpose. Developer must provide
the First Deputy Commissioner of Parks and Recreation (the “First Deputy”) with at least
thirty (30) days’ prior written notice before commencing construction on the Licensed
Property. The date on which Developer commences construction on the Project in
accordance with this Agreement will be the “Commencement Date.”

6.2  Performance of Construction. All work performed at the Licensed Property
must be performed by contractors and subcontractors who are duly licensed in the Commonwealth
of Pennsylvania. The Project and any other work performed in, on or about the Licensed Property
will be performed and constructed in a good and workmanlike manner, free of defects and in
accordance with commercially acceptable construction practices and using high quality
commercially acceptable materials approved by the City in accordance with Section 5.6.
Developer will complete the Project in accordance with the terms of this Agreement, and, with
respect to the Park Project only, subject to the receipt of the funds under the Subgrant Agreement.
The Project will be performed in accordance with all Applicable Laws and the Plans and
Specifications.

6.3  Security. At all times during the Term, Developer , at Developer’s sole cost
and expense (subject to reimbursement under the Subgrant Agreement), will cause the Licensed
Property to be appropriately secured to prevent unauthorized access.

6.4  Access Area. Developer will access the Licensed Property only by the area
identified on the Site Plan as the Access Area (the “Access Area”). Developer will not store any
materials within the Access Area.

6.5  Maintenance. Developer will, at its sole cost and expense (subject to
reimbursement under the Subgrant Agreement), maintain the Licensed Property during the
Term. The City will have no responsibility whatsoever to maintain or repair the Licensed
Property during the Term, except for the Welcome Center Access Area during any periods the
City is using that area for the Welcome Center Project.

6.6  Hours. Subject to the City’s right to suspend the Project pursuant to
Section 6.9 below, the Developer may access the Licensed Property for the Permitted Use



Monday through Friday, 7:00 AM to 7:00 PM and Saturday and Sunday, 9:00 AM to 7:00 PM
(“Normal Operating Hours). Developer will not use the Licensed Property outside of Normal
Operating Hours unless (a) it has provided at least five (5) days’ prior written notice to the First
Deputy of the hours in which Developer will be accessing the Licensed Property outside of
Normal Operating Hours, (b) such access and the operations conducted during the hours of
access comply with all Applicable Laws and (c) such access does not conflict with any
municipally-sanctioned event in the vicinity of the Licensed Property, as determined by the City
in its reasonable discretion.

6.7 Bonds.

@ Prior to the commencement of construction of the Project,
Developer will obtain and deliver to the City and PAID, at no cost to the City or PAID (but
reimbursable under the Subgrant Agreement), performance and payment bonds on forms
approved by the City and PAID and otherwise acceptable to the City and PAID, as follows:

Q) A contract surety bond in a sum equal to one hundred
percent (100%) of the anticipated amount of City Funding to be used for the Park Project pursuant
to this Agreement. Such bond will be drawn in a form and from such company as approved by
the City and PAID, will guarantee the faithful performance of necessary construction and
completion of improvements in accordance with the Plans and Specifications, and will indemnify,
defend and hold harmless the City, PAID and the Philadelphia Industrial Development
Corporation (“PIDC”) against any losses and liability, damages, expenses, claims and judgments
caused by or resulting from any failure of Developer to perform completely the work described
therein, except to the extent caused by the negligence or willful misconduct of the City, PAID or
PIDC; and

(i) A payment bond with Developer’s contractor or contractors
as principal, in a sum equal to one hundred percent (100%) of the anticipated amount of City
Funding to be paid for the Park Project made pursuant to this Agreement. Said bond will
guarantee payment of all wages for labor and services engaged and of all bills for materials,
supplies and equipment used in the performance of any such construction contract, and will
include all legal, architectural, engineering and other "soft costs" related to such construction.

(b) Acceptable Form. In order to reduce costs to the City of every
contractor and subcontractor to Developer obtaining redundant bonds while maintaining the 100%
protection the City requires, the City and PAID agree that the requirements of Section 6.7(a)
above can be met by Developer’s primary general contractor obtaining bonds meeting the
requirements of Section 6.7(a) and naming PAID, PIDC and the City as obligees (named
insureds). Bonds meeting these requirements will (as under Section 6.7(a)) be on forms approved
by the City and PAID. Additionally, Developer hereby agrees to indemnify, defend and hold
harmless the City, PAID and PIDC against any losses and liability, damages, expenses, claims
and judgments caused by or resulting from any failure of Developer’s primary general contractor
to perform completely the work described in the performance bond, or to make or ensure that its
subcontractors make all the payments guaranteed by the payment bond, as if the City, PAID and



PIDC was named in the bond, except to the extent caused by the gross negligence or willful
misconduct of the City, PAID or PIDC.

(© Prior to performing any portion of the Garage Project that affects
the Licensed Property, Developer will obtain and deliver to the City and PAID, at no cost to the
City or PAID (and not reimbursable under the Subgrant Agreement) a bond in the amount of the
cost of the demolition, replacement of the waterproof membrane and any penetrations into the
Licensed Property in form and substance satisfactory to the City. Developer’s posting a bond in
favor of its lender for this work shall satisfy the requirements of this Section 6.7(c) provided the
lender enters into an agreement with the City agreecing to enforce that bond upon the City’s
request and otherwise reasonably satisfactory to the City.

6.8 City Inspections. The City will have the right, but not the obligation, to
accompany and to observe the Developer Parties during construction activities provided that such
observation does not unreasonably interfere with Developer’s construction activities on the
Licensed Property. Without limitation, the City may, at its own expense, engage a construction
inspector to oversee the Plans and Specifications and quality control on the Park Project, and
Developer will cooperate with any such inspector.

6.9  Suspension of Project. Without limiting in any way the effectiveness of
Section 13 (Event of Default) of this Agreement, the City, at its sole discretion, will have the
absolute right to suspend the Project at any time and for any failure of Developer to comply with
Applicable Laws, provided that the City has provided notice of such failure to Developer and
Developer has failed to cure the non-compliance with Applicable Law within fifteen (15) days. If
at any time it is determined by the City, in the City’s reasonable discretion, that Developer’s
ongoing construction will interfere with any municipally-sanctioned event to be held within the
general vicinity of the Project, the City may suspend the Project for such period of time as is
necessary to accommodate the event, provided that the City must provide at least five (5) days’
prior written notice of any suspension or, in the event of an emergency, such notice as is
reasonably practicable under the circumstances.

6.10 Completion of Project. The Project must be completed prior to the
expiration of the Term.

6.11 Post-Completion Obligations. Promptly following completion of the Park
Project, Developer will provide to the City (a) conformed as-built drawings of the Park Project in
electronic AutoCAD file and reproducible hard copy format; and (b) a copy of all warranties,
guaranties, and operating and maintenance manuals and information relating to the improvements,
equipment and systems comprising the Park Project. The City may withhold (or cause PAID to
withhold under the Subgrant Agreement) any payment otherwise due to Developer until these
materials have been provided and accepted. Developer’s obligations under this Section 6.11 will
survive the expiration or earlier termination of this Agreement.

7. Change Orders.




7.1  Once each of the Budget, the Schedule and the Plans and Specifications
have been approved by the City, Developer will not make any changes, alterations, additions or
improvements to the Budget, Schedule, Plans and Specifications and/or to the Park Project
(including without limitation the location, size and design of any new penetrations into or
improvements to the Licensed Property associated with the Garage Project), without the City’s
prior written consent in each instance obtained (in any such case, a “Change”). Any such Change
will be performed in accordance with the provisions of Sections 5 and 6 above, as applicable.

7.2 Upon discovery of the need for a Change, Developer will obtain from its
contractor and deliver to the City an estimated cost of the Change and any effect the Change may
have on the Schedule.

7.3 Any request for a Change will be considered by the City, and will be
approved or rejected in whole or in part by the City, within thirty (30) days of Developer’s
submission. If Developer disagrees with the City’s action, it may invoke the provisions of Section
12 to resolve any such difference.

8. No Mechanics Liens.

8.1 If any mechanics’ or any other lien or claim is filed against the Licensed
Property in connection with Developer’s exercise of its rights under this Agreement, then
Developer will, at its sole cost and expense, cause the same to be discharged by payment, bond or
otherwise within thirty (30) days after the date on which Developer receives notice of the filing
thereof. If Developer fails to cause the same to be discharged of record within such thirty (30)
day period, City may cause the same to be discharged by payment, bond or otherwise, without
investigation as to the validity thereof or as to any counterclaims, offsets or defenses thereto, and
Developer will repay City on demand such amounts and all costs relating thereto. Developer’s
obligations under this Section 8 will survive the expiration or earlier termination of this
Agreement.

8.2  Nothing contained in this Agreement may be construed in any way as
constituting the consent or request of the City, express or implied, to any contractor,
subcontractor, laborer or materialman for the performance of any labor or the furnishing of any
materials for any specific alteration, maintenance, repair or other work to the Licensed Property.
Nothing contained in this Agreement may be construed in any way as giving Developer any right,
power or authority to contract for or permit the rendering of any services or the furnishing of any
materials that would give rise to the filing of any lien against the interest of City in the Licensed
Property or any part of the Licensed Property. Developer and all Developer Parties are notified
by this Section 8 that the City expressly does not consent to the filing of any lien against the
interest of the City in the Licensed Property.

9. Damage to the Property. If any portion of the Licensed Property suffers any
damage as a result of the rights granted herein, including but not limited to damage arising from
implementation of the Project, suspension of the Project, or Developer’s failure to complete the
Project, Developer will, at its sole cost and expense, promptly repair all such damage and
diligently proceed with completion of the Project. If Developer does not perform the repairs




and/or restoration to the City’s reasonable satisfaction, the City will have the right, but not the
obligation, to make such repairs and/or restoration and Developer will reimburse the City for the
costs of the repairs and/or restoration. No such costs or expenses described in this Section 9 will
be reimbursable to Developer under the Subgrant Agreement. At the conclusion of the Project,
Developer will remove all equipment, supplies and materials for the Licensed Property and
restore as close as possible to its original condition any area of the Licensed Property that has
been damaged. Developer’s obligations under this Section 9 will survive the expiration or earlier
termination of this Agreement.

10.  Approvals. Wherever the review, consent or approval by the City is required
under this Agreement, such review, consent or approval or determination will not be valid or
binding against the City unless obtained from or made by the Commissioner. Wherever the
review, consent or approval of, or determination by, a specified City official, commission,
department, or council is required under this Agreement, then the review, consent or approval or
determination will not be valid or binding against the City unless obtained from or made by the
specified official, commission, department, or council in the manner specified. Upon execution of
this Agreement, the City will provide Developer with the name and contact information for the
Commissioner and First Deputy, and will notify Developer at any time prior to the expiration or
earlier termination of this Agreement if the identity or contact information of the Commissioner
or First Deputy changes, or if either appoints a designee.

11. Books and Records; Contracts.

11.1 Books and Records. Developer will keep full, complete, and accurate
books of account and other records related to design and construction of the Park Project in
accordance with generally accepted accounting principles and make them available promptly
upon at least three (3) days’ prior written notice from the City for inspection within the City of
Philadelphia upon the City’s request. Without limiting the requirements of this Section 11.1,
Developer will keep detailed accounts of all its expenditures on design and construction of the
Park Project.

11.2 Contracts. Promptly following request by the City, Developer will deliver
to the City copies of any or all contracts executed by Developer or any Developer Party in
connection with performance of any or all of the Park Project.

11.3 Survival. Developer’s obligations under this Section 11 will survive the
expiration or earlier termination of this Agreement.

12. Dispute Resolution.

12.1 Disputes.

€)) Definition of a Dispute. A “Dispute” is a demand or assertion by
one of the parties to this Agreement seeking, as a matter of right, payment of money or other
relief with respect to one or more of its terms. The term “Dispute” also includes other disputes




and matters in questions between the City and Developer arising out of or relating to this
Agreement.

(b) Intention of the Parties. Developer and the City intend that the
dispute resolution process set out in this Section 12 will enable them to resolve all Disputes as
fairly, expeditiously and inexpensively as is reasonably feasible. In this light, the parties agree to
endeavor to negotiate a mutually acceptable resolution to all Disputes; provided, however, that
either party will have the right to initiate the mediation process described in Section 12.2 - either
after those negotiations have failed or in lieu of those negotiations. In all events, however, the
responsibility to substantiate Disputes will rest with the party making the Dispute.

12.2 Resolution of Disputes through Mediation.

@ Initiation of the Mediation. A request to mediate a Dispute may be
made by either party, and must be initiated by written notice to the other party and the proposed
Mediator (as defined in Section 12.2(b)) setting out in reasonable detail the factual and legal bases
for the Dispute, and including with specificity the relief being sought and how it would be
effectuated (by way of illustration and not limitation, by amendment to this Agreement or
approval of a change order).

(b) Conduct of the Mediation. Unless the parties otherwise agree in
advance, the Mediation will be conducted not more than sixty (60) days following the date of the
request to mediate, within the City of Philadelphia, in accordance with the Construction Industry
Mediation Procedures of the American Arbitration Association then in effect that are consistent
with this Section 12, and subject to all Applicable Laws, including (but not limited to those
relating to confidentiality). The parties agree to use as the “Mediator,” unless
he or she is unable to serve within the specified time period, in which case
will be the “Mediator.” The parties also agree to share equally the fees and expenses of the
Mediator. Agreements reached in the Mediation will be enforceable as settlement agreements in
any court having jurisdiction thereof.

12.3 Resolution of Disputes through Binding Arbitration.

@ Initiation of the Arbitration. Any Dispute not resolved by
Mediation pursuant to Section 12.2 may be referred to binding arbitration, which (unless the
parties otherwise agree in advance) will be administered by the American Arbitration Association
in accordance with its Construction Industry Arbitration Rules then in effect. Either party may
demand arbitration of any such Disputes by giving written notice thereof to the other party and the
person or entity administrating the arbitration, but will be barred from initiating any arbitration
(such initiation for this purpose meaning receipt of such notice by the person or entity
administering the arbitration) after the date when the institution of legal or equitable proceedings
based on the Dispute would be barred by the applicable statute of limitations. The party filing
such notice must assert therein all Disputes then known to such party as to which arbitration is
permitted to be demanded.




(b) Conduct of the Arbitration. Either party, in its sole discretion, may
include by joinder persons or entities substantially involved in a common question of law or fact
whose presence is required if complete relief is to be accorded in the arbitration of the Dispute;
provided that the party sought to be joined consents in writing to the joinder. Consent to
arbitration involving an additional person or entity will not constitute consent to arbitration of any
claim, dispute or other matter in question not described in the written consent. The award
rendered by the arbitrator or arbitrators will be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof.

12.4 Survival. The parties’ rights and obligations under this Section 12 will
survive the expiration or earlier termination of this Agreement.

13. Event of Default.

13.1 Event of Default Defined. It will be an “Event of Default” under this
Agreement if:

@ An “Event of Default” (as defined in the Subgrant Agreement)
occurs under the Subgrant Agreement;

(b) At any time following the Commencement Date, work on the
Project is discontinued for ten (10) consecutive working days (except to the extent caused by an
“Unavoidable Delay, as defined in Section 24.2) ;

(© Developer fails to meet a deadline in the Schedule on three (3) or
more occasions (except to the extent caused by an Unavoidable Delay);

(d) Developer fails to perform any obligation of Developer, the breach
of which the applicable department of the City determines to be an immediate threat to the public
health, welfare or safety of the City’s residents;

(e) Developer or its general contractor fails to pay any valid bill or
invoice from any general contractor, subcontractor, supplier or materialman who performed work
or furnished material for or in connection of the Park Project when the same was due (unless the
City and/or PAID has defaulted in its obligation to advance City Funding for that bill or invoice
under the Grant Agreement and/or the Subgrant Agreement);

()] Developer fails to observe and perform any other provision or
covenant of this Agreement where such failure continues for ten (10) days after notice thereof
from the City to Developer; provided, however, that if the nature of the failure is such that it
cannot reasonably be cured within ten (10) days, no Event of Default will be deemed to have
occurred if Developer, within the initial ten (10) day period, commences to cure and thereafter
diligently prosecutes the same to completion, but in no event for longer than thirty (30) days after
written notice to Developer (provided the time periods set forth in this Section 13.1(f) shall be
extended for the period of any Unavoidable Delay);




(9) Developer’s interest in this Agreement is assigned, levied upon,
executed against or the attached by legal process; and/or

(h) Developer suffers the filing of a petition by or against Developer for
relief under bankruptcy or insolvency laws or for its reorganization or for the appointment
pursuant to any local, state or federal bankruptcy or insolvency law of a receiver or trustee of any
part of Developer’s property; or, an assignment by Developer of a material portion of its assets for
the benefit of creditors; or, the taking possession of the property of Developer by any local, state
or federal governmental officer or agency or court-appointed official for the dissolution or
liquidation of Developer or for the operating, either temporary or permanent, of Developer’s
business; provided, however, that if any such action is commenced against Developer, the same
will not constitute an Event of Default if Developer causes the same to be dismissed or discharged
within sixty (60) days after the filing of same.

13.2 Remedies. Upon the occurrence of any Event of Default, the City, at its
option, may take all or any of the following actions:

@ declare this Agreement terminated;

(b) suspend all allocations and payments of the City Funding under the
Grant Agreement and/or direct PAID to suspend all allocations and payments of the City Funding
under the Subgrant Agreement;

(© order construction of the Project halted; and/or

(d) exercise any and all other remedies available at law, in equity, and
under this Agreement; and/or cause PAID to exercise its remedies under the Subgrant Agreement.

13.3 Accounting and Payments Required. Within ten (10) days of the
termination or cancellation of this Agreement for any reason, Developer will remit to PAID and
the City a complete accounting of all City Funding received, and Developer will return to the City
all City Funding which has not been actually spent on design or construction of the Park Project.
Final statements for payment must be submitted within sixty (60) days of termination.
Developer’s obligations under this Section 13.3 will survive the expiration or earlier termination
of this Agreement.

13.4 No Waiver. No failure by the City to insist upon the strict performance of
any term, covenant, agreement, provision, condition or limitation of this Agreement or to exercise
any right or remedy consequent upon a breach of this Agreement, and no acceptance by the City
of full or partial performance during the continuance of any such breach, will constitute a waiver
of any such breach or of such term, covenant, agreement, provision, condition or limitation. No
breach may be waived except by a written instrument signed by the City. This Agreement will
continue in full force and effect with respect to any other then existing or subsequent breach of
this Agreement notwithstanding any waiver or a breach by the City.

14. Indemnification; Release.




14.1  Developer will indemnify, defend, and hold harmless the City Parties from
and against any and all claims, causes of action, losses, costs, expenses, damages or liabilities,
including reasonable attorneys’ fees and disbursements, whether direct or indirect, known or
unknown, foreseen or unforeseen, in contract, tort, or under statute, including but not limited to
those in connection with loss of life, bodily and personal injury, or damage to property (real or
personal, and regardless of ownership) (collectively, “Claims”), which occur or arise, in whole or
in part, as a result of or in connection with (a) any Cost Overrun; (b) any work or thing done in
connection with the Project or this Agreement, or any violation of Applicable Laws (defined
below) caused by the act or omission of any Developer Party, (c) any act or omission of any
Developer Party, (d)the use, non-use, possession, occupancy, operation, maintenance, or
management of the Licensed Property or any part of the Licensed Property by any Developer
Party, (e) the exercise of any right and/or performance of any obligation by Developer under or
pursuant to this Agreement, (f) the condition of the Licensed Property or any parts of the Licensed
Property resulting from the act or omission of any Developer Party, (g) any accident, injury, or
damage to any person or property occurring in, on, or about the Licensed Property or any part of
the Licensed Property caused by the act or omission of any Developer Party, and (h) any failure
on the part of Developer to keep, observe and perform any of the terms, covenants, agreements,
provisions, conditions or limitations contained in this Agreement on Developer’s part to be kept;
in each case whether or not any City Party has been negligent; provided, however, that
Developer’s indemnification obligation will not apply to liability arising from and caused by the
gross negligence or willful misconduct of any City Party or by any condition existing at the
Licensed Property as of the Effective Date (a “Pre-Existing Condition”), but Developer is liable
for all aggravation it causes of any Pre-Existing Condition at the Licensed Property. The
Developer’s obligations under this Section 14.1 will survive the expiration or earlier termination
of this Agreement.

14.2 In consideration of the rights granted by the City to Developer under this
Agreement, Developer, for itself and each Developer Party, does hereby remise, quitclaim, release
and forever discharge the City Parties from any and all Claims which any or all of the Developer
Parties may have against any or all of the City Parties relating in any way whatsoever to any
condition on the Licensed Property, the entry onto the Licensed Property by, or the presence on
the Licensed Property of, any of the Developer Parties, or relating in any way to the exercise of
any rights in connection with the work by Developer, or the performance of any obligations under
this Agreement by Developer. Developer voluntarily assumes all risks of loss, damage or injury,
including death, that may be sustained by Developer and any Developer Party while in, on, or
about the Licensed Property relating in any way whatsoever to the Licensed Property. The
Developer’s obligations under this Section 14.2 survive the expiration or earlier termination of
this Agreement.

15. Insurance

15.1  Developer will procure and maintain, and will require all Developer Parties
entering onto the Licensed Property to procure and maintain, at its or their sole cost and expense
(subject to reimbursement under the Subgrant Agreement), insurance covering its employees,
invitees and the Licensed Property, in the types and minimum limits of coverage specified below



throughout the Term and during any Investigations.  All insurance must be procured from
reputable insurers who are acceptable to the City and authorized to do business in the
Commonwealth of Pennsylvania.  All insurance herein, except Workers’ Compensation and
Employers Liability, Professional Liability and Contractor’s Pollution Liability, must be written
on an “occurrence” basis and not a “claims-made” basis.

(@)

(b)

(©)

WORKERS’ COMPENSATION AND EMPLOYERS’ LIABILITY

(i)
(i)

(iii)
(iv)

Workers Compensation — Statutory Limits;

Employers Liability:

$100,000 Each Accident - Bodily Injury by Accident;
$100,000 Each Employee - Bodily Injury by Disease;
$500,000 Policy limit - Bodily Injury by Disease;

Other states’ insurance including Pennsylvania
The Policy must be specifically endorsed with Waiver of Right to Recover

from Others Endorsement (WC 00 0313) where permitted by state law,
naming the City.

GENERAL LIABILITY INSURANCE

(i)

(i)

Limit of Liability: $1,000,000 per occurrence for bodily injury (including
death) and property damage liability; $1,000,000 personal and advertising
injury; $2,000,000 general aggregate for products and completed
operations. The City may require higher limits of liability if, in the City’s
sole discretion, the potential risk so warrants.

Coverage: Including but not limited to premises, operations, personal injury
liability (employee exclusion deleted); employees as additional insureds,
cross liability, broad form property damage (including completed
operations and loss of use) liability, explosion, collapse and underground
damage (XCU), products and completed operations; independent
contractors, and blanket contractual liability (including liability for
Employee Injury assumed under a Contract) provided by the Standard 1SO
Policy Form CG 00 01. Policy may NOT include the restrictive
Endorsement CG 24 26 (Amendment of Insured Contract Definition) or
any other provision excluding coverage for the City’s sole negligence
which has been assumed by contract.

COMMERCIAL AUTOMOBILE LIABILITY INSURANCE

(i)

Limit of Liability: $1,000,000 per occurrence combined single limit for
bodily injury (including death) and property damage liability;



(d)

(€)

(f)

(9)

(i)  Coverage: Owned, hired and non-owned vehicles (Any Auto).

PROFESSIONAL  LIABILITY  INSURANCE (FOR  ARCHITECTS,
ENGINEERS AND ENVIRONMENTAL CONSULTANTS, IF APPLICABLE)

Q) Limit of Liability: $2,000,000 per occurrence.
(i)  Coverage: Error and omissions.

(iii)  Professional Liability insurance may be written on a claims-made basis
provided that coverage for occurrences happening during the performance
of the work required under this Agreement must be maintained in full force
and effect under the policy or “tail” coverage for a period of at least three
(3) years after completion of the work.

BUILDER’S RISK: During the period of any construction on the Licensed
Property, Developer will maintain “all risk builder’s risk insurance in an amount
equal to the anticipated completion value of the project under construction. The
coverage must remain in full force and effect during the construction and must
insure against physical loss or damage to all property incorporated or to be
incorporated in the Project and cover the interests of all Developer Parties
performing work on the Project. Coverage must include jobsite temporary
buildings used for storage of property to be incorporated into the Project and must
cover reasonable compensation for Developer Parties’ services and expenses
required as a result of an insured loss. The policy must be written on a
Replacement cost Basis (with no co-insurance clause) and must include Offsite
Storage Locations Coverage (coverage for property to be incorporated into the
Project). The Developer Parties will be responsible for any damage to their owned,
leased or rented tools and equipment.

CONTRACTOR’S POLLUTION LEGAL LIABILITY (only for Developer
Parties performing test borings, if any)

Q) Limit of Liability: ~ $2,000,000 each incident/$4,000,000 aggregate for
bodily injury (including death) and property damage.

(i)  Coverage must include sudden, accidental and gradual occurrences; release
of contaminants; and hostile fire pollution. Coverage may be written on a
claims-made basis provided that coverage for occurrences happening
during the Term or during any Investigations shall be maintained in full
force and effect under the policy or “tail” coverage for a period of at least
two (2) years beginning from the time the Project is completed.

UMBRELLA LIABILITY INSURANCE at limits totaling $25,000,000 per
occurrence when combined with insurance required under clauses (a)(ii), (b) and
(c) above.



(h)

)

(k)

()

(m)

(n)

Insurance against such other hazards, risks or perils, and in such amounts as
reasonably may be requested by the City and at the time are customarily insured
against with respect to improvements similar in character, size, general location,
use and occupancy of the Licensed Premises.

The City, PAID, PIDC and their respective officers, employees and agents must be
named as additional insureds on all policies required hereunder except the Workers
Compensation and Employers’ Liability. All such policies must include an
endorsement stating that the coverage afforded these parties as additional insureds
are primary to any other coverage available to them.

Certificates of insurance evidencing the required coverage must be submitted to the
City’s Risk Management Division, One Parkway, 1515 Arch Street, 14th Floor,
Philadelphia, PA 19102, within ten (10) days prior to any entry onto the Licensed
Property to perform any Investigations or to perform the Project. Developer will
furnish (or cause any Developer Party to furnish) certified copies of the original
policies of all insurance required under this Agreement at any time within ten (10)
days after written request by the City.

The insurance requirements set forth herein are in no way intended to modify, limit
or reduce the indemnifications made in this Agreement by Developer to the City or
to limit Developer’s liability under this Agreement to the limits of the policy(ies)
of insurance required to be maintained by Developer under this Agreement.

Self Insured Retentions/Deductibles: None of the policies of insurance required by
this Agreement will contain self-insured retentions, deductibles or any other
retention in excess of Ten Thousand Dollars ($10,000), unless agreed to in writing
by the City. Developer will be responsible for any and all deductible amounts.

All insurance policies must provide for at least thirty (30) days’ prior written notice
to be given to the City in the event the coverage is materially changed, canceled or
not renewed. At least ten (10) business days prior to the expiration of each policy,
Developer must deliver to the City a certificate of insurance evidencing the
replacement policy(ies) to become effective immediately upon the expiration or
termination of the previous policy(ies).

In the event the Developer fails to cause such insurance to be maintained, the City
will not be limited in the proof of any damages which the City may proclaim
against Developer or any other person or entity in the amount of the insurance
premium or premiums not paid or incurred and which would have been payable
upon such insurance, but the City will be entitled to recover damages for such
breach the uninsured amount of any loss, damages and expenses of suit and costs,
including without limitation reasonable cancellation fees, suffered or incurred
during any period when Developer fails or neglects to provide the insurance as
required herein.



(0)

()

16.

All insurance money paid on account of damage to or destruction of the Licensed
Property, less the actual cost, fees and expenses, if any, incurred in connection with
the adjustment of the loss, will be applied to either (i) the payment of cost of the
restoration, repairs, replacement, rebuilding or alterations, of the Licensed Property
including, without limitation, the cost of temporary repairs to the Licensed
Property pending the completion or permanent restoration, repairs, replacements,
rebuilding or alteration of the Licensed Property, or (ii) removal of the restoration
of the Licensed Property to its condition prior to Developer’s entry onto the
Licensed Property, subject to the Commissioner’s reasonable satisfaction.

Waiver of Recovery/Subrogation: The Developer, for itself and the Developer
Parties, waives all rights of recovery and will cause its and each Developer Party’s
Insurers to waive their rights of subrogation against all required additional insureds
and any of their officers, employees and agents for loss or damage covered by any
of the insurance maintained by any Developer Party pursuant to this Agreement.
The Workers Compensation Policy must be specifically endorsed with Waiver of
Right to Recover from Others Endorsement (WC 00 0313).

Notice.

16.1 Except as otherwise provided in this Agreement, all notices, requests, and

other communications required under this Agreement (“Notices”; each a “Notice”) must be in
writing and must be sent by (a) United States registered or certified mail, return receipt requested,
postage prepaid, (b) hand delivery with receipt obtained, or (c) by a nationally-recognized
overnight courier service providing receipted proof of delivery.

16.2 Each Notice must be addressed as set forth below or addressed to such

other individual and or address as the party to receive Notice may from time to time designate by
Notice to the other party in the manner described above described:

If to City: City of Philadelphia Department of Parks and Recreation
One Parkway Building — 10" floor
1515 Arch Street
Philadelphia, PA 19102
Attention: Commissioner

And to: City of Philadelphia
Municipal Services Building
1401 JFK Boulevard, Suite 1450
Philadelphia, Pennsylvania 19102
Attention: Budget Director

With a copy to: City of Philadelphia Law Department
One Parkway Building — 17" Floor
1515 Arch Street



Philadelphia, PA 19102
Attention: Divisional Deputy City Solicitor — Real Estate
Division

If to Developer:

Attention:

16.3 Timing of Notice Received. Notice given under this Agreement will be
deemed to have been received upon receipt or upon refusal to accept delivery.

17.  Assignment. Developer will not voluntarily, involuntarily or by operation of law
assign, mortgage, pledge or encumber this Agreement, in whole or in part, or sublet the whole or
any part of the Licensed Property, or permit the use or occupancy of the whole or any part of the
Licensed Property by a licensee or concessionaire, without the prior written consent of the City.
Developer will not transfer, assign, or sublicense its License. Any purported mortgage, pledge,
encumbrance, transfer, assignment, or sublicense of this Agreement or the License by Developer
is null and void. Developer may, however, contract and subcontract for work in connection with
the Project, and Developer’s contractors and subcontractors may enter the Licensed Property
under the License. Developer will cause all Developer Parties in connection with the Project to
comply with all the requirements, terms, and conditions of this Agreement. Any breach of this
Agreement by any Developer Party is a breach by Developer.

18. Binding Effect. This Agreement is binding on the City and the Developer and
their respective successors and assigns and will inure to the benefit of each party hereto and such
party’s successors and permitted assigns.

19. Entire Agreement; Amendments. This Agreement and all the exhibits referenced
herein and annexed hereto contain the final, exclusive agreement of the parties hereto with respect
to the matters contained herein, and no prior agreement or understanding pertaining to any of the
matters connected with this transaction will be effective for any purpose. Except as may be
otherwise provided herein, the agreements embodied herein may not be amended except by an
agreement in writing signed each party hereto.

20.  Governing Law. This Agreement is to be governed by and construed in
accordance with the laws of the Commonwealth of Pennsylvania, without regard to principles of
conflicts of laws.

21. Interpretation. The titles, captions, and paragraph headings are inserted for
convenience only and are in no way intended to interpret, define, limit, or expand the scope or
content of this Agreement or any provision hereof.

22. Compliance with Applicable Laws: Submission of Regulatory Approvals.




22.1  Developer will comply with all Applicable Laws in connection with this
Agreement. In this Agreement, “Applicable Laws” means all rules and regulations of the
Department of Parks and Recreation, applicable present and future federal, state, municipal laws,
ordinances, codes, rules, regulations, statutes, orders and requirements, and the requirements of
the City of Philadelphia Home Rule Charter, the Philadelphia Code and the Americans With
Disabilities Act of 1990, P.L. Section 101-336, generally codified at 42 U.S.C. 81201 et. seq.

22.2 Developer, in its own name, will secure, at its sole cost and expense
(subject to reimbursement under the Subgrant Agreement for permits, licenses and other
authorizations required for the Park Project), any and all permits, licenses, and other legal
authorizations required in connection with the Project. This Agreement is not an approval or
permit required to be given by any City department or agency under any Applicable Laws.
Furthermore, no review and/or approval of any Materials by the City, or acceptance of the
Schedule, the Budget and/or the Plans and Specifications for the Project or of the Project itself
(and/or any other work performed by Developer) by the City, will constitute any representation,
warranty or guaranty by the City as to the substance or quality of the documents, design, Project
or other matter or work reviewed, approved or accepted. No person or firm should rely in any
way on such approval and at all times the Developer Parties must use their own independent
judgment as to the accuracy and quality of all such documents and other matters.

23. No Relationship. Notwithstanding anything to the contrary contained in this
Agreement, nothing in this Agreement will be construed to infer or imply that the City is a
partner, joint venturer, agent, employee, or otherwise acting by or at the direction of Developer.

24. Cost Overrun; Unavoidable Delay; City Delay; Labor Dispute; Notice of
Unavoidable Delay.

24.1 “Cost Overrun” means that the amount of any line item in the Budget
exceeds the amount allocated to it in the Budget and the City does not approve any reallocation of
amounts from “contingency” to cover that cost, unless caused by an Unavoidable Delay. Without
limitation, any amount for which Developer is liable pursuant to Sections 3.6, 8.1, 9, 13 or 14 of
this Agreement or Sections 4 or 6 of the Subgrant Agreement will be a “Cost Overrun.”

24.2  “Unavoidable Delay” means City Delay, fire or other casualty, delays in
or failure of delivery of any materials required for which no substitutes are available, extreme
and/or unusual weather conditions, delay in receipt of governmental approvals or permits which
are required for construction, Labor Dispute, the default of an architect, landscape architect,
engineer, contractor, subcontractor or materialman, or any other cause beyond Developer’s
reasonable control, but only to the extent the Project is actually delayed thereby and could not
have been mitigated by Developer’s exercise of commercially reasonable efforts.

24.3 “City Delay” means any delay that Developer may encounter in the
performance of Developer’s obligations under this Agreement by reason of (a) the acts or
omissions of any City Party during the performance of the Welcome Center Project; (b) Changes
requested by the City; (c) the City’s failure timely to approve any request by made Developer for
approval under this Agreement, the Grant Agreement or the Subgrant Agreement; (d) delays in



delivery or non-conformity of any materials or equipment to be incorporated in the Project which
are supplied by the City; (e) a Labor Dispute caused by the City; or (f) any other act or omission
of any City Party, but, in any such case, only if and to the extent that the Project is actually
delayed thereby and could not have been mitigated by Developer’s exercise of commercially
reasonable efforts.

24.4  “Labor Dispute” means a strike, work stoppage or other labor dispute
affecting the performance of the Project which either (i) results from an act or omission of a City
Party, or (ii) a general strike or region-wide unavailability of labor or materials.

245 Notice of Unavoidable Delay. Developer shall give to the City prompt
notice of any event which, in the opinion of Developer, constitutes an Unavoidable Delay,
including a City Delay or Labor Dispute. The parties shall then meet to determine if the event
giving rise to the Unavoidable Delay can be mitigated. If Developer is delayed at any time in the
progress of the Project by any Unavoidable Delay, the Schedule shall be extended by a Change to
reflect the delay in performance of the Project caused by the Unavoidable Delay, which shall be
executed as soon as the extent of the delay becomes known.

25.  City’s Standard Contract Provisions. The Developer will comply and will cause
its contractors and subcontractors to comply with the City’s standard contract provisions attached
hereto and made a part hereof as Exhibit G.

26.  Survival. Any and all agreements set forth in this Agreement which, by its or their
nature, would reasonably be expected to be performed after the expiration or earlier termination of
this Agreement, will survive and be enforceable after the expiration or earlier termination of this
Agreement. Any and all liabilities, actual or contingent, which arise prior to the expiration or
earlier termination of this Agreement or during any Investigation, will survive the expiration or
termination of this Agreement.

[The remainder of this page left blank intentionally; signature page attached.]



IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement,
effective as of the Effective Date.

[DEVELOPER]

By: Dated:
Name:
Title:

CITY OF PHILADELPHIA through its
DEPARTMENT OF PARKS AND RECREATION

By: Dated:
Michael DiBerardinis, Commissioner

Approved as to form:
Shelley R. Smith, City Solicitor

Per:

Divisional Deputy City Solicitor



EXHIBIT A

SITE PLAN



EXHIBITB

DESCRIPTION OF PROJECT

|.Garage Project:

Phase 1

All waterproofing for the Garage including the roof, walls, and decks (including replacement of waterproof
membrane above 4th level)

Cherry Street entrance/exit ramp retaining wall structural repairs and waterproofing.

Removal of loose spalls’ concrete repairs through the garage including overhead, wall and deck spalls at
exhaust fan rooms new electric room, entrance/exit ramps etc.

Repair/grout and seal cracks throughout Garage

New emergency generator

Garage related MEP/life safety upgrade

Install new handicapped accessible elevator to Park/Street Level (5 stops central shaft)

Park improvements

Phase 2

Scope of Work

Install new steel stair and railing system for (2) two stairways (16th & Arch and 15th & Arch Streets)
Stabilize all exterior panels at entrance/exit ramps/all stairways) Reseal all panel joints as needed
Capital concrete and cracks repairs

1. Park Project:

[To be agreed upon between the parties prior to execution]



EXHIBIT C

PRINCIPLES FOR THE REDEVELOPMENT OF JFK PLAZA




EXHIBITD
BUDGET

To be attached as provided in Section 5.7 above



EXHIBITE
SCHEDULE

To be attached as provided in Section 5.7 above



EXHIBITF

PLANS AND SPECIFICATIONS

To be attached as provided in Section 5.7 above



EXHIBITG

CITY’S STANDARD CONTRACT PROVISIONS

Defined Terms

Capitalized terms used in this Exhibit and not defined in this Exhibit have the meanings
ascribed to them in the Agreement.

Audit of Affairs

During the term of this Agreement, the City Controller will have the right to audit the
affairs of the Developer to the extent required under Section 6-400 of the Home Rule Charter. In
order to facilitate such an audit, upon prior reasonable notice, the Developer must provide the
Controller with reasonable access to the Developer’s books and financial records.

Fair Practices

Developer agrees, in performing the Agreement, to comply with the provisions of the Fair
Practices Ordinance (Chapter 9-1100) of The Philadelphia Code (the “Code”), as it may be
amended from time to time, which prohibits, inter alia, discrimination on the basis of race, color,
sex, sexual orientation, gender identity, religion, national origin, ancestry, age, handicap or
marital status with respect to employment. In the event of such discrimination, the City may
exercise its remedies under the Agreement or any other right or remedy available at law or in
equity.

Prevailing Wage

Developer will comply with, and will require all its contractors and subcontractors
performing the Park Project to comply with, Philadelphia Code Section 17-107(2), concerning the
payment of prevailing wages (as defined in Philadelphia Code Section 17-107(1)(k).

Nondiscrimination

@ In accordance with Chapter 17-400 of The Philadelphia Code, Developer agrees
that its payment or reimbursement of membership fees or other expenses associated with
participation by its employees in an exclusionary private organization, insofar as such
participation confers an employment advantage or constitutes or results in discrimination with
regard to hiring, tenure of employment, promotions, terms, or privileges or conditions of
employment on the basis of race, color, sex, sexual orientation, religion, national origin or
ancestry, constitutes a substantial breach of the Agreement entitling the City to exercise its
remedies under the Agreement or any other right or remedy available at law or in equity.



(b) Developer agrees to include subparagraph (a) of this Section, with appropriate
adjustments for the identity of the parties, in all contracts or subcontracts which are entered under
the Agreement.

(© Developer further agrees to cooperate with the Commission on Human Relations in
any manner which the said Commission deems reasonable and necessary for the Commission to
carry out its responsibilities under Chapter 17-400 of the Code, and failure to do so will constitute
a substantial breach of the Agreement entitling the City to exercise its remedies under the
Agreement or any other rights and remedies available at law or in equity.

Prohibited Gifts

Pursuant to Executive Order 03-11, no official or employee in the Executive and
Administrative Branch of the City will solicit or accept, directly or indirectly, anything of value,
including any gift, gratuity, favor, entertainment or loan, from any of the following sources:

1) A person seeking to obtain business from, or who has financial relations with, the
City;

2 A person whose operations or activities are regulated or inspected by any City
agency;

3) A person engaged, either as principal or attorney, in proceedings before any City
agency or in court proceedings in which the City is an adverse party;

4) A person seeking legislative or administrative action by the City; or

(5) A person whose interests may be substantially affected by the performance or
nonperformance of the official’s or employee’s official duties.

Developer understands and agrees that if it offers anything of value to a City official or
employee under circumstances where the receipt of such item would violate the provisions of this
Executive Order, it will be subject to sanctions with respect to future City contracts. Such
sanctions may range from disqualification from participation in a particular contract to debarment,
depending on the nature of the violation.

Furthermore, if Developer offers or gives, directly or indirectly, anything of value to any
City official or employee in violation of Executive Order 03-11, it will constitute a default by
Developer and entitle the City to exercise its remedies under the Agreement or any other right or
remedy available at law or in equity.

Certification of Non-Indebtedness

€)) Developer hereby certifies and represents to the City that Developer, its parent
company(ies), subsidiary(ies) and affiliate(s), if any, are not currently indebted to the City, and
will not during the Term of the Agreement be indebted to the City, for or on account of any
delinquent taxes (including, but not limited to, taxes collected by the City on behalf of the School



District of Philadelphia), liens, judgments, fees or other debts (collectively “Indebtedness™) for
which no payment plan satisfactory to the City has been established. In addition to any other
rights or remedies available to the City at law or in equity, Developer acknowledges that any
breach or failure to conform to this certification may, if such breach or failure is not resolved to
the City’s satisfaction within a reasonable time frame specified by the City in writing, at the
option and direction of the City, constitute a default under the Agreement entitling Seller to
exercise its remedies under the Agreement or any other rights and remedies available at law or in
equity.

(b) Developer will require all contractors and subcontractors performing services in
connection with the Agreement to sign a certification of non-indebtedness in favor of the City,
which certification will include the following provisions and the Developer will cooperate with
the City in exercising the rights and remedies described below or otherwise available at law or in
equity:

“The undersigned hereby certifies and represents that the undersigned and the
undersigned’s parent company(ies) and their subsidiary(ies), are not currently
indebted to The City of Philadelphia (“City”), and will not at any time during the
Term of the agreement between the undersigned and Developer (the
“Agreement”) be indebted to the City, for or on account of any delinquent taxes
(including, but not limited to, taxes collected by the City on behalf of the School
District of Philadelphia), liens, judgments, fees or other debts for which no written
payment plan satisfactory to the City has been established. In addition to any other
rights or remedies available to the City at law or in equity, the undersigned
acknowledges that any breach or failure to conform to this certification may, at the
option and direction of the City, result in the withholding of payments otherwise
due to the undersigned in connection with the Agreement and, if such breach or
failure is not resolved to the City’s satisfaction within a reasonable timeframe
specified by the City in writing, may result in the offset of any such indebtedness
against said payments otherwise due to the undersigned and/or the termination of
Developer’s agreement with the undersigned for default (in which case the
undersigned will be liable for all excess costs and other damages resulting from the
termination).”

(©) Any breach or failure to conform to the aforesaid certifications will constitute a
default by Developer and entitle the City to exercise its remedies under the Agreement or any
other right or remedy available at law or in equity.

Minority, Woman and Disabled Business Enterprise Participation.

In accordance with Executive Order 03-12, as such Executive Order may be amended from
time to time (the “Executive Order”), the City has established an antidiscrimination policy that



relates to the solicitation and inclusion of Minority Business Enterprises (“MBE”), Woman
Business Enterprises (“WBE”), and Disabled Business Enterprises (“DSBE”) (collectively,
“M/W/DSBE”) in City contracts. The purpose of the Executive Order is to ensure that all
businesses desiring to do business with the City have an equal opportunity to compete by creating
access to the City’s contracting process and meaningfully increasing opportunities for the
participation by M/W/DSBEs in City contracts at all tiers of contracting, as prime contractors,
subcontractors and joint venture partners. In furtherance of this policy, the City’s Office of
Economic Opportunity will, from time to time, establish participation ranges or require an
Economic Opportunity Plan for City-related special projects. Developer agrees to comply with the
requirements of the Executive Order, or any participation ranges or Economic Opportunity Plan
established by the City’s Office of Economic Opportunity for this Project.



