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DECLARATION OF RIGHTS, EASEMENTS, COVENANTS AND RESTRICTIONS 

FOR LOVE PARK 

[7/3/2013 Version] 

 

THIS DECLARATION is made as of this ___ day of _________, 2013, by The City of 

Philadelphia, a City of the First Class existing under the laws of the Commonwealth of 

Pennsylvania (the “City”). 

 

BACKGROUND: 

(All capitalized terms used herein are defined in Section 1 hereof.) 

 

WHEREAS, the City is the owner in fee simple of the Affected Property and the 

Southern Portion of the Park, the latter situated principally above portions of the Concourse; and 

WHEREAS, in 1964, the City built the Parking Garage beneath the Affected Property, 

which Parking Garage also extends under portions of 15
th

 Street, 16
th

 Street and Arch Street; and 

WHEREAS, the City, pursuant to an Ordinance of Council (Bill No. ________), 

approved on _______, 2013, has approved, upon certain terms and conditions, the subdivision of 

the Affected Property into three air rights units, referred to herein as the Lower Park Area, the 

Parking Garage and the Upper Park Area, respectively; and   

WHEREAS, pedestrian access to and from the Parking Garage is provided by the 

Pedestrian Ingress and Egress Facilities, and vehicular access to and from the Parking Garage is 

provided by the Vehicular Ingress and Egress Facilities, the Cherry Street Driveway portion of 

which also serves the Municipal Building Services Parking Area, which abuts but is located 

outside the Parking Garage; and 

WHEREAS, the City, pursuant to an Ordinance of Council (Bill No. ________), 

approved on _______, 2013, has approved, upon certain terms and conditions, the partial 

vacation of those subsurface portions of 15
th

 Street, 16
th

 Street and Arch Street that are occupied 

by the Parking Garage and the Lower Park Area; and 

WHEREAS, the City has determined to sell the Parking Garage pursuant to a public 

disposition/bidding process; provided, however, that it will retain title to the Park (including both 

the Upper Park Area and the Southern Portion of the Park), the Lower Park Area, those portions 

of 15
th

 Street, 16
th

 Street, and Arch Street that are situate above and below the Parking Garage, 

and the Municipal Services Building Loading Area; and 

WHEREAS, the City, pursuant to an Ordinance of Council (Bill No. ________), 

approved on _______, 2013, has approved, upon certain terms and conditions, the sale of the 

Parking Garage to a third party, and upon the closing of that sale, that third party will thereby 

become the Owner of the Parking Garage; and 

WHEREAS, the Parking Garage is in need of substantial repairs, renovations and 

upgrades; and the Owner of the Parking Garage, as part of the consideration for its purchase 

from the City, has agreed to perform the Required Garage Improvements for this purpose; and 

WHEREAS, to perform many of the Required Garage Improvements, the Owner of the 

Parking Garage will need to remove substantially all of the existing improvements that constitute 

the Park, and the City has agreed to permit the Owner of the Parking Garage to perform the 
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Required Garage Improvements in consideration for which the Owner of the Parking Garage has 

agreed to perform the Required Park Improvements; and 

WHEREAS, each of the Upper Park Area, the Parking Garage and the Lower Park Area 

is adjacent to one or more of the other Units and together constitute the entire Affected Property; 

and  

WHEREAS the City currently holds fee simple title to the entire Affected Property and 

desires to grant certain easements between and among the Units and to set forth certain rights, 

covenants and restrictions among the three Units and the future owners of each for the purpose of 

facilitating the construction, redevelopment, use and operation of the Affected Property as a fully 

integrated mixed-use complex, all as more particularly set forth herein. 

NOW THEREFORE, intending to be legally bound hereby, the City hereby declares that 

the foregoing recitals are an integral part of this Declaration, and as follows: 

1. Definitions:  

“Affected Property” – the northern part of the Entire Property (as more fully described 

in Exhibit “_”). 

“Applicable Law(s)” – all federal, state, and local laws, statutes, ordinances and 

governmental rules, regulations, orders, decrees, codes, official interpretations, or requirements 

now in force or which may hereafter be in force and may be applicable to the Owners, the 

Affected Property or the Entire Property, including without limitation the Code. 

“Arch Street Driveway” – the area within the right-of-way of Arch Street that is 

intended exclusively for vehicular ingress and egress between Arch Street and the Parking 

Garage, as described more fully on Exhibit “_” and as so identified on Exhibit”_”. 

“Benefitted Party” – the owner of real property benefitted by an easement described in 

this Declaration. 

“Burdened Party” – the owner of real property burdened by an easement described in 

this Declaration. 

“Cherry Street Driveway” – the area between the southern right-of-way line of Cherry 

Street and the eastern title line of the Parking Garage that is intended for shared vehicular ingress 

and egress between Cherry Street, on the one hand, and both the Parking Garage and the 

Municipal Services Building Loading Area, including all structural components thereof. 

“Code” – The Philadelphia Code as enacted and in effect from time to time. 

“Concourse” the subterranean pedestrian concourse serving, inter alia, Suburban Station.  

“Easement Facilities” – the physical components of the easements granted in Sections 3 

and 4 hereof.  

“Emergency -- a situation (1) impairing or likely imminently to impair structural support 

for any structure or other improvement in or any facility servicing the Affected Property, the 

Southern Portion of the Park, or any part of either, (ii) causing or likely imminently to cause 

bodily injury or death to persons or substantial physical damage to any structure or other 

improvement or any facility servicing the Affected Property, the Southern Portion of the Park, or 

either, or (iii) causing or likely imminently to cause substantial financial loss to an Owner. 
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“Entire Property” -- the city block bounded by 15
th 

Street, John F. Kennedy Boulevard, 

16
th

 Street and Arch Street and being a part of the Benjamin Franklin Parkway (as more fully 

described in Exhibit “_”). 

“Exhaust Systems” --  All vents and shafts between the open air and the interior of the 

Parking Garage and providing ventilation (whether with or without air handling equipment) for 

the use and operation of the Parking Garage, including walls of vent wells, surface grating and 

supporting frames around such grating. 

[“15
th

 Street Driveway” – an area within the right-of-way of 15
th

 Street [and the portion 

of the Municipal Services Building Site] to be agreed upon by the City and the Parking Garage 

Owner that is intended exclusively for vehicular ingress [and egress] between 15
th

 Street and the 

Parking Garage, including all structural components thereof.] 

“First Mortgagee” – the record holder of a first lien mortgage on the fee estate of a Unit.  

“License Agreement” – the agreement between the City and [an affiliate of] the Owner 

of the Parking Garage, that will, inter alia, enable [that affiliate of] the Owner of the Parking 

Garage to perform the Required Garage Improvements that affect the Park and the Required Park 

Improvements 

“Lower Park Area” – the portion of the Affected Property that is located beneath the 

Parking Garage (as more fully described on Exhibit “_”). 

“Municipal Services Building” – the building located at 1401 John F. Kennedy 

Boulevard, and located on the Municipal Services Building Site.  

“Municipal Services Building Site” – the real property on which is situated the 

Municipal Services Building, as described more fully on Exhibit “_”. 

“Municipal Services Building Loading Area” – the real property located within the 

Municipal Services Building Site, described more fully on Exhibit “_” and as so identified on 

Exhibit “_.” 

“Northern Section of the Cherry Street Driveway” -- the portion of the Cherry Street 

Driveway situate between the southern right-of-way line of Cherry Street and the northern title 

line of the Parking Garage. (as more fully described on Exhibit “_” and as so identified on 

Exhibit “_”). 

“One Parkway Building” – the real property located at 1515 Arch Street in the City of 

Philadelphia adjacent to a portion of the Cherry Street Driveway, as described more fully on 

Exhibit “_”. 

“Other City Property” – Real property of the City affecting or affected by one or more 

of the permitted uses of the Affected Property, but situated outside it, and title to which is being 

retained by the City. 

“Owner” -- the holder of fee simple title to a Unit. 

“PAID” – the Philadelphia Authority for Industrial Development, a public 

instrumentality of the Commonwealth of Pennsylvania and a body corporate and politic 

organized and established by the City and existing under the Pennsylvania Economic 

Development Financing Law, P.L. 251, August 23, 1967, 73 P.S. Sec. 371 et. seq., as amended. 
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“Park” – the portion of the Entire Property above the various subterranean structures 

situate within the Entire Property, and commonly known as “John F. Kennedy Plaza” or “Love 

Park.” 

“Park Electrical Facilities” – the generators, power sources, transformers and the like 

that serve the Park, including (but not limited to) electrical equipment of all types, wiring, 

outlets, enclosures and electric meters situated within the Parking Garage.  

“Parking Garage” – the portion of the Affected Property that is occupied by the entire 

820 space, four level underground public parking structure (including its foundations, the 

Pedestrian Ingress and Egress Facilities, the Exhaust Systems and the Southern Portion of the 

Cherry Street Driveway), and the impervious materials encasing it, on the date of recording of 

this Declaration (as more fully described on Exhibits “_” and “_” and in Section __ of this 

Declaration), as it may be changed in the future in accordance with Section __ of this 

Declaration.  The Parking Garage does not include the Municipal Services Building Loading 

Area. 

“Park Water Facilities” – the “Pump Room” situated within the Parking Garage (as so 

identified and shown on Exhibit “_”), including its perimeter walls and doors,  serving the 

fountain and irrigation systems located in the Park and all associated piping, drains and plumbing 

or electrical equipment and meters, whether or not located in the “Pump Room”. 

“Pedestrian Ingress and Egress Facilities” -- stairwells, stairways and their landings 

(i.e., the top step of a stairway) for the distance equal to the stair tread width of the run leading to 

street level, accessory gates, walls, fences, lighting, signage and security fixtures; underground 

passageways; and passenger elevators, shafts, pilot houses, cabs and associated machinery; all of 

which provide pedestrian access between the Parking Garage and abutting streets or the 

Concourse. 

“Planned Physical Changes” – the work required to be performed to improve the Entire 

Property, including both the Parking Garage and the Park (some of which is more fully described 

in the License Agreement), including (without limitation) the Required Garage Improvements 

and the Required Park Improvements.  

“Required Garage Improvements” – the work that the City requires the Owner of the 

Parking Garage to perform with respect to the Garage Unit (including, but not limited to, the 

replacement of the waterproof membrane attached to the exterior surface of the roof of the 

Parking Garage and other improvements to the Parking Garage, some of which will affect the 

Park itself), all as more fully described in Exhibit “_.” 

“Required Park Improvements” – the work that is required to be performed with 

respect to the Park by the Owner of the Garage Unit, on the terms and subject to the conditions 

set forth in the License Agreement, all as more fully described in Exhibit “_”. 

“Southern Portion of the Park” -- the portion of the Park not included in the Upper 

Park Area (as more fully described in Exhibit “_”). 

“Southern Section of the Cherry Street Driveway” --  the portion of the Cherry Street 

Driveway situate between the northern title line of the Parking Garage and the eastern title line of 

the Parking Garage (as more fully described on Exhibit “_” and as so identified on Exhibit “_”). 

 “Unit” – Each of the Parking Garage, Upper Park Area and Lower Park Area.  
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“Upper Park Area” – the portion of the Affected Property that is located above or 

around the Parking Garage (as more fully described on Exhibit “_”). 

“Utility Separation Project” – the work required to be performed to separate the utilities 

serving the Municipal Services Building from the utilities serving the Parking Garage, as more 

fully described in Exhibit “_.” 

“Vehicular Ingress and Egress Facilities” – the Arch Street Driveway, Cherry Street 

Driveway [and 15
th

 Street Driveway, if and when it is constructed], including retaining walls and 

their granite cladding, balustrades, curbs, surface and subsurface of all ramps, and accessory 

signage and security fixtures; all of which provide vehicular access between the Parking Garage 

and public streets.  

2. Description of Property Rights Created by this Declaration: 

(a) The City, as the owner of fee simple title to the Affected Area, hereby 

creates the following three air rights estates, which together constitute all of the Affected Area: 

the Parking Garage, the Upper Park Area and the Lower Park Area. Although each of these air 

rights estates may be separately conveyed, it is the City’s current intention to retain title to the 

Upper Park Area and the Lower Park Area in perpetuity. 

(b) The City represents that it has obtained all of the approvals, consents and 

permits, and has satisfied all other conditions precedent, that are required by law in order for it to 

create the aforesaid air rights estates and convey the Parking Garage. 

(c) Unless and to extent otherwise expressly provided in the Declaration or 

required by law, the rights and responsibilities of Benefitted and Burdened Parties with respect to 

easements created by this Declaration are as follows: 

(i) With respect to exclusive easements, all responsibilities and duties 

(including, but not limited to, upkeep, maintenance, repair and replacement of Easement 

Facilities) and payment therefor, shall be borne by the Benefitted Party and not by the Burdened 

Party; 

(ii) With respect to easements in common, all responsibilities and 

duties (including, but not limited to, upkeep, maintenance, repair and replacement of Easement 

Facilities), and payment therefor, shall be borne by the owner of the Parking Garage and not by 

the City; and  

(iii) With respect to temporary construction easements relating to the 

Planned Physical Changes, all responsibilities and duties, and payment therefor, shall be borne 

by the Owner of the Parking Garage (as more fully described in the License Agreement). 

(iv) With respect to the Utility Separation Project, all responsibilities 

and duties, and payment therefor, shall be borne by the Owner of the Municipal Services 

Building Loading Area.  

(v) With respect to party walls (as shown and identified in Exhibit 

“_”), the pertinent law shall apply. 

(vi) Prior to exercising any easements for construction, maintenance, 

repair, replacement, relocation, removal and/or to open walls described in Sections 3(a)(ii), 

4(a)(i), 4(a)(ii), 4(c)(iv) and 4(c)(vii) below, the Benefitted Party shall give the Burdened Party at 
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least sixty (60) days’ prior notice (except in the case of an Emergency, in which case the 

Benefitted shall provide the Burdened Party with such notice as is practicable under the 

circumstances), and shall consult with the Burdened Party as to how to minimize the impact on 

the Burdened Party’s Unit. The Burdened Party may require the Benefitted Party to provide 

insurance in coverages and amounts reasonably required by the Burdened Party; provided that 

for so long as the City is the Owner of any Unit, the City’s contractors, and not the City, shall be 

required  to provide such insurance. 

(vii) [Provide requirements for coordination/cooperation if right to 15
th

 

Street Driveway is granted.] 

3. Grant of Easements Benefitting the Parking Garage (including the responsibilities 

of the Benefitted and Burdened Parties thereto described above).  The City hereby expressly 

grants the following perpetual easements to the Owner of the Parking Garage, and its successors 

and assigns, but under and subject to the covenants, conditions and restrictions set forth in 

Section 2(c) hereof: 

(a) Burdening the Upper Park Area and the Owner thereof  

(i) Exclusive easements for pedestrian ingress and egress between 

adjacent sidewalks to and through the existing stairwells and elevator shafts, and to and through 

such additional stairwells and elevator shafts as the City shall have approved as part of the 

Planned Physical Changes. 

(ii) An exclusive easement for access to the Parking Garage if and to 

the extent reasonably needed for its maintenance, upkeep, repair and replacement; provided, 

however, that any such work shall be done in a manner so as not to unreasonably interfere with 

the use and operation of the Park, and that the then Owner of the Parking Garage shall be fully 

responsible for any damage to or destruction of any portion of the Park resulting from the 

exercise of this easement. 

(iii) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

(b) Burdening the Lower Park Area and the Owner thereof 

(i) An easement of support in common with the Upper Park Area. 

(ii) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

(c) Burdening Other City Property and the owner thereof 

(i) An exclusive easement for vehicular ingress and egress across, and 

for approved Parking Garage signage over, the Arch Street Driveways. 

(ii) An easement in common with the owner of the Municipal Services 

Building Site for vehicular ingress and egress across, and for approved Parking Garage signage 

on and over, the Northern Section of the Cherry Street Driveway, subject to the rights set forth in 

Section 4(c)(vi). 

(iii) An exclusive easement by vacation for the portions of the Parking 

Garage situate in the beds of 15
th

 Street, 16
th

 Street and Arch Street [as more fully set forth in an 

Ordinance of City Council (Bill No. ____) approved on _____________, 2013]. 
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(iv) An exclusive easement for all utilities serving the Parking Garage 

at their locations outside the Parking Garage. 

(v) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

(vi) [An exclusive easement for construction of the 15
th

 Street 

Driveway (but only for the duration of such construction) and vehicular ingress [and egress] 

between 15
th

 Street and the Parking Garage, and for approved Parking Garage signage over, the 

15
th

 Street Driveway].   

4. Grant of Easements Burdening the Parking Garage (including the responsibilities 

of the Benefitted and Burdened Parties thereto described above).The City hereby expressly 

reserves for itself and its successors and assigns, the following easements, but under and subject 

to the covenants, conditions and restrictions set forth in Section 2(c) hereof: 

(a) Benefitting the Upper Park Area and the Owner Thereof 

(i) An exclusive easement for the Park Water Facilities and the Park 

Electrical Facilities; including the right (but without imposing any obligation) to use, install, 

maintain, repair, replace, relocate and remove any and all water, storm water and sewer pipes, 

electrical lines, gas pipes, wires, conduits or tubes, telecommunications cables, fiber optic cables 

or any utilities lines in the Parking Garage, or running through the Parking Garage; provided that 

any such work shall be done in a manner so as not to unreasonably interfere with the use and 

operation of the Parking Garage. 

(ii) An easement in common with the Owner of the Upper Park Area 

for the use of the drain and/or drainage system of the Parking Garage between the storm water 

and sewer pipes identified in subparagraph 4(a)(i) above and the public storm water and sewer 

pipes, as such drainage lines may be modified or relocated from time to time, for the purpose of 

draining any and all fountains and water features in the Park now or in the future, and the right of 

flow through the Parking Garage to such drain. 

(iii) An easement of support in common with the Lower Park Area. 

(iv) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

(b) Benefitting the Lower Park Area and the Owner thereof 

(i) An easement for emergency access in common with and 

benefitting the Upper Park Area, if, when and to the extent needed. 

(ii) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

(c) Benefitting Other City Property and the owner thereof 

(i) An easement in common with and benefitting the Municipal 

Services Building Site across and over the Southern Section of the Cherry Street Driveway for 

vehicular ingress and egress (and appropriate signage) between the northern and eastern title 

lines of the Parking Garage, to serve the Municipal Services Building and the Municipal Services 

Building Loading Area. 
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(ii) An exclusive easement for the benefit of the Owner of the Upper 

Park Area for parking two City vehicles at a location immediately adjacent to the “Pump Room” 

identified on Exhibit “_” as mutually agreed to by the City and the owner of the Parking Garage 

and without cost to the City or the designated users of such parking spaces.   

(iii) An easement in common with and benefitting the Municipal 

Services Building Site for vehicular and pedestrian access to and egress from the Municipal 

Services Building and Municipal Services Building Loading Area through the Parking Garage by 

means of the Arch Street Driveway and otherwise.  

(iv) An exclusive easement benefitting the Municipal Services 

Building Site for the use of the drain and/or drainage system between the trench drain in the 

Municipal Services Building Loading Area and the public storm water and sewer pipes, as such 

drainage lines may be modified or relocated from time to time, for the purpose of draining any 

and all water from the Municipal Services Building Loading Area, and the right of flow through 

the Parking Garage to such drain. 

(v) An exclusive easement of lateral support for the benefit of any 

buildings and other improvements sharing party walls or otherwise requiring physical support of 

any structural components of the Parking Garage, including, without limitation, the One Parkway 

Building and the Municipal Services Building. 

(vi) An exclusive easement benefitting the underground Concourse for 

the right to close the pedestrian access between the Parking Garage and the Concourse, 

temporarily from time to time or permanently, for any one or more of the following reasons: 

security, performance of work, and regulating the hours of operation of the Concourse. 

(vii) An easement in common with and benefitting the Municipal 

Services Building Site for the of use all or any parts of the existing ventilation system that 

expresses air from the Municipal Services Building and the Municipal Services Building 

Loading Area through the Parking Garage and into the Park identified as “_____________” on 

Exhibit “_.” 

(viii) Exclusive easements for all City utility services passing through 

the Parking Garage, in favor of the respective utility provider. 

(ix) An exclusive easement for encroachment due to settlement or 

measurement or scrivener’s error. 

5. Parking Garage Operation, Use, Upkeep, Maintenance, Repair, Replacement and 

Alterations: 

(a) Changes to the Parking Garage:  

(i) Changes contemplated as part of the Planned Physical Changes 

shall be effectuated as more fully provided in the License Agreement. 

(ii) Changes contemplated as part of the Utility Separation Project 

shall be effectuated [to be provided]. 

(iii) Other changes to the Parking Garage that affect the use, operation, 

maintenance or appearance of the other Units or the Southern Portion of the Park shall require 

the unanimous agreement of the Unit Owners whose Units are affected and, if applicable, the 



 

{00680193;v10} 9 

 

owner of the Southern Portion of the Park, it being understood that the process for obtaining the 

City’s approval thereof (as set forth in paragraph 11(f)) is solely in its capacity as the Owner of 

one or more Units.  

(iv) [Without limiting the foregoing, the City will, if requested by the 

Owner of the Parking Garage, and at no cost to the City, reasonably cooperate with the Owner of 

the Parking Garage to add an access ramp to and from the Parking Garage from and on 15th 

Street; provided that this provision shall not be construed to obligate the City to issue any 

permits, approvals or consents for this work, or to waive (or to cause its departments, boards or 

commissions to waive) any applicable requirements for the issuance of such permits, approvals 

or consents.  The Owner of the Parking Garage shall be responsible, at its sole cost and expense, 

for complying with all Applicable Laws in connection with adding an access ramp to the Parking 

Garage on 15th Street.  Without limitation, the City hereby discloses that 15th Street, from the 

northerly side of Arch Street to the southerly side of John F. Kennedy Boulevard, is part of the 

Benjamin Franklin Parkway, and constitutes "Outdoor Park or Recreation Land" under Section 

15-100 of the Code, and the Owner of the Parking Garage will be responsible, at its sole cost and 

expense, for complying with all requirements for a "Transfer," as defined in that Section of the 

Code.  In addition, the portion of 15th Street that abuts the Parking Garage is also a State 

highway, and any such entrance may also require approvals from the Pennsylvania Department 

of Transportation.] 

Any Changes noted above remain subject to paragraph 11(f) hereof all Applicable Laws 

and that nothing in this Declaration shall be deemed to provide any assurance by the City that 

such changes will receive any and all permits, approvals and consents required to be obtained 

from any governmental body having jurisdiction thereof.   

(b) Damage to or Destruction of the Parking Garage, any Easement Facility, 

or both: 

(i) If the Parking Garage or any Easement Facility is damaged by fire 

or other casualty, then the improvements and/or facilities which were damaged shall be repaired 

and restored as promptly as is reasonably possible by the Owner of the Parking Garage to the 

condition existing immediately prior to the occurrence of the event causing such damage and 

commensurate with a first-class mixed-use real estate project.  It is acknowledged by the Owners 

that, with the unanimous consent of all of the Owners, the aforesaid obligation to repair and 

restore may be accomplished in certain instances by relocating any easement created hereunder 

and/or by repairing and restoring a structure or other improvement other than to substantially the 

same condition as existed immediately prior to the time of such damage, provided such repair 

and restoration is commensurate with a first-class real estate project. Unless the Owners shall 

otherwise agree, the plans and specifications for such repairs and restoration shall be prepared by 

an architect designated by the Owner of the affected Unit, and such plans and specifications shall 

provide for such changes in that portion of the improvements located within such affected Unit 

as shall be required by reason of such damage. After completing the preparation of such plans 

and specifications, such architect shall furnish to each Owner a set of such plans and 

specifications, and all Owners shall cooperate, and shall cause their respective architects, 

engineers, contractors, subcontractors and other agents and representatives to cooperate, with 

respect to preparing plans and specifications which will permit the continued use of the Affected 

Property as a unified project, and in performing such repair and restoration so as to minimally 

interfere with the operation of the Affected Property. 
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(ii) The Parking Garage Owner shall bear the cost and expense of 

performing the repair and restoration provided for in this Section 5(b). 

(iii) Upon completion and payment of the entire cost of such repair and 

restoration, any portion of any proceeds of property insurance policies not required to be applied 

toward such cost shall be retained by the Owner of the Parking Garage and its mortgagees, as 

their interests may appear. 

(iv) Any right to insurance proceeds of a lender to any Owner shall be 

subject and subordinate to such Owner's obligations to apply such insurance proceeds toward 

repair and restoration as provided in this Section 5(b), and such lender shall have no right to 

require such Owner to make such insurance proceeds available to such lender, whether in 

reduction of the balance of such loan or otherwise, except after such insurance proceeds have 

been applied toward repair and restoration as and to the extent required by this Declaration. 

(v) If, as a consequence of the exercise by any Owner, or any of its 

permittees, of any easement rights granted in this Declaration, any portion of any structure or 

other improvements within the Entire Property is damaged, such Owner, at its cost, shall 

promptly repair and/or restore or cause to be promptly repaired and/or restored such damaged 

portion of the structure  and/or other improvements to the condition which existed prior to the 

occurrence of such damage, without cost or expense to any other Owner.    

(c) Insurance  

(i) [Forthcoming] 

(ii)    The City, for so long as it is an Owner of any Unit, shall be 

entitled to self-insure against claims to persons or property, subject to the immunities, rights and 

defenses available to the City in accordance with the provisions of the Pennsylvania Political 

Subdivision Tort Claims Act, 42 Pa. C.S.A. § 8541, et seq., as amended. 

(d) Compliance with Applicable Laws 

(i) The Parking Garage Owner shall comply with all Applicable Laws  

relating to any or all of the rights, benefits, obligations, duties and liabilities of the Owner of the 

Parking Garage under this Declaration. By acceptance of title to the Parking Garage Unit, the 

Owner thereof agrees to comply with Applicable Laws and otherwise cooperate with each other 

Unit Owner so as not to interfere with the use or enjoyment by any other Owner of such other 

Owner's Property or Easement Facilities. 

(e) Taxes  

(i) Each Owner shall pay the taxes and other charges imposed upon 

the Unit owned by such Owner and shall not be entitled to contribution or reimbursement for all 

or any part thereof from any other Owners.  As long as they are owned by the City, the Upper 

Park Area , the Lower Park Area and the Municipal Services Building Loading Area will be 

exempt from real estate taxes, but the Parking Garage is not exempt. 

(f) Condemnation  

(i) Any awards for damage, direct and consequential, resulting from 

the taking, other than a temporary taking (which is governed by the provisions of Section 

5(f)(7)), by the exercise of the power of eminent domain, by any sovereign, municipality or other 
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public or private authority, of all or any part of any Unit (including any Easement Facilities), or 

the easements or other appurtenances thereto, and/or any other property burdened by any 

easements granted hereunder, (hereinafter in this Section occasionally referred to as the 

"Impaired Property"), shall be paid (subject to the provisions of this Section 5(f)) to the Owner 

of each Unit in accordance with their respective rights in the property taken, except that any such 

awards resulting from a taking of any Easement Facilities shall be paid to the Owner of such 

Easement Facilities. 

(ii) Except as provided to the contrary in Section 5(f)(iii), if the taking 

authority shall take only a portion of the improvements or facilities within a single Unit, but not 

within any other Unit, and if such taking does not include any improvements or facilities within 

the Unit taken which are subject to the easement rights created by this Declaration, then, subject 

to the provisions of Section 5(f)(v) hereof, the Owner of the Impaired Property may elect to 

repair and restore such Impaired Property, at its option.  

(iii) In the event of a taking and in the event that the provisions of 

Section 5(f)(i) shall not be applicable, then, subject to the provisions of Section 5(f)(vi), any 

Owner of any Impaired Property, as promptly as is reasonably possible, shall restore it to the 

condition necessary to the continuing enjoyment of the benefits of any easement granted 

hereunder.  Unless the parties shall otherwise agree, the plans and specifications for such repairs 

and restoration shall be prepared by an architect designated by the Owner or Owners of the 

Impaired Property, and such plans and specifications shall provide for such changes in those 

portions of the improvements located within such Impaired Property as shall be required by 

reason of such taking. After completing the preparation of such plans and specifications, such 

architect shall furnish to each party a set of such plans and specifications, and all such parties 

shall cooperate, and shall cause their respective architects, engineers, contractors, subcontractors 

and other agents and representatives to cooperate, with respect to preparing plans and 

specifications which will permit the continued use of the Affected Property as a unified project, 

and in performing such repair and restoration so as to minimally interfere with the operation of 

the Affected Property. 

(iv) The Parking Garage Owner shall bear the cost and expense of 

performing the repair and restoration provided for in this Section 5. 

(v) Upon completion and payment of the entire cost of such repair and 

restoration, any portion of any condemnation award or awards not required to be applied toward 

such cost shall be retained by the Owner of the Impaired Property and its mortgagees, as their 

interests may appear, to whom it was required to have been paid. 

(vi) If, by reason of such a taking, it is not feasible to repair and restore 

the Affected Property so that it can be operated as a unified project, then such repair and 

restoration shall not be performed and all condemnation awards shall be distributed in 

accordance with the provisions of Section 5(f)(i). However, in such event, the improvements 

within the Affected Property shall be demolished, or repaired and restored as the Owner of such 

Unit shall direct, to such extent, if any, as may be necessary to comply with all laws, rules, 

orders, ordinances, regulations and requirements of any government or municipality or any 

agency thereof having jurisdiction.  Such demolition, repair or restoration shall be deemed to be 

a repair or restoration to which the provisions of Sections 5(f)(iv) and 5(f)(v) are applicable. 
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(vii) In the event of a temporary taking of the use of any portion of the 

Affected Property, the Owner or Owners thereof shall he entitled to receive directly from the 

taking authority any award or awards for such temporary taking within their respective Units, or 

of their respective Easement Facilities, in accordance with their respective fee or leasehold or 

easement interests therein. 

(viii) Subject to the provisions of Section 5(f)(vii) hereof, any right to 

condemnation awards of a lender which at any time during the term of this Declaration shall 

have made a loan to an Owner shall be subject and subordinate to such Owner's obligation to 

apply such condemnation award toward repair and restoration as provided in this Section 5(f), 

and such lender shall have no right to require such Owner to make such condemnation award 

available to such lender, whether in reduction of the balance of such loan or otherwise, except 

after such condemnation award has been applied toward repair and restoration as and to the 

extent required by this Declaration. 

(g) Utilities 

(i) Until the Utility Separation Project has been completed, the Owner 

of the Parking Garage and the Owner of the Municipal Services Building Loading Area shall 

share the cost of any such shared utilities (and the cost of operating, maintaining, cleaning, 

repairing the same) as follows:  [to be determined]. 

6. Restrictions on Transferability: 

Following the City’s conveyance of the Parking Garage to a third-party, such Owner may 

not sell, transfer or assign its interest in the Parking Garage unless and until the Planned Physical 

Changes have been fully completed; provided, however, that nothing in this Section 6 shall be 

construed to: 

(a) Restrict such third-party purchaser from entering into a lease, license or concession 

agreement with another party to operate or manage the day-today operations of the 

Parking Garage, nor 

(b) Prevent such third-party purchaser from mortgaging its interest in the Parking Garage 

to a First Mortgagee, provided that the holder of such mortgage enters into a standstill 

agreement in form and substance reasonably acceptable to the City (which standstill 

shall be for not longer than [to be discussed]). 

For purposes of this Section 6, the term “assign” or “assignment” shall include (i) any 

levy or sale on execution or other legal process against such Owner including but not limited to 

assignment of assets for the benefit of creditors, the filing of any petition or order or any 

adjudication in bankruptcy or under any insolvency, reorganization or other voluntary or 

compulsory procedure, the calling of a meeting of creditors, the filing by or against such Owner 

of any petition of notice for a composition with creditors, and any assignment by operation of 

law, (ii) the transfer of any interest in Owner that has the effect of transferring a controlling 

percentage of such Owner to an individual or entity other than the Owner chosen pursuant to the 

process described in the WHEREAS clauses hereto, or (iii) any dissolution, liquidation, merger, 

consolidation or other reorganization of such Owner.  

7. Remedies, Self-help: 

(a) The Owners shall be entitled to all rights and remedies available at law or 

in equity, including (without limitation) specific enforcement and injunction for the purpose of 
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assuring the enjoyment of their respective rights and benefits hereunder. Moreover, to facilitate 

the use and enjoyment of the easements granted hereunder by the persons entitled thereto any 

Owner shall be entitled, after notice to the other, to take reasonable steps to remove obstructions 

from any Easement Facility or otherwise to obtain the benefits intended to be provided 

hereunder. 

(b) The failure of any Owner to perform any of its obligations hereunder shall 

entitle the intended benefitted Owner to undertake the performance of such obligations if, after 

the expiration of five (5) business days following the giving of notice as provided in Section 

11(a) hereof, the Owner so obligated shall have failed to effect such cure (or, if effecting such 

cure would take in excess of five (5) business days, shall have failed to commence such cure or 

shall have failed to proceed thereafter diligently to complete such cure), and the cost of effecting 

such cure shall be paid by the party so obligated within thirty (30) days of a presentation of a bill 

therefor.  If the party so obligated fails to pay such cost within thirty (30) days as aforesaid, the 

other Owner shall be entitled to interest on such sum at the Wall Street Journal prime rate, plus 

five percent (5%) per annum from the date of the expenditure by the Owner effecting such cure 

through the date of reimbursement to the Owner affecting such cure. 

(c) In no event shall the failure of any Owner to perform any of its obligations 

hereunder entitle any other Owner to terminate this Agreement because of such failure. 

8. Emergencies: 

In the event of the occurrence of an Emergency, there shall immediately and 

automatically (a) be granted by and between all parties hereto such temporary easements as are 

reasonably necessary for the preservation of life and property, all such emergency easements to 

terminate automatically with the expiration of the Emergency in connection with which they 

arose, and (b) be temporarily suspended any rights and easements granted hereunder which are 

necessary to be suspended for the preservation of life and property, all of such rights and 

easements to return to full force and effect automatically with the expiration of the Emergency in 

connection with which they arose. 

9. Limitation of Liability:  

Notwithstanding anything contained herein to the contrary, each Owner agrees 

that no other Owner, nor any partner, officer, shareholder or director thereof, shall have any 

personal liability with respect to any provisions of this Declaration, and such Owner shall look 

solely to the estate and Unit of such other Owner in the Affected Property for the collection of 

any judgment or the enforcement of any other judicial process requiring the payment or 

expenditure of money by such other Owner, in the event of any default by such other Owner with 

respect to any of such other Owner's obligations under this Agreement. No other assets of such 

other Owner or of any partner, officer, director or shareholder of such other Owner shall be 

subject to levy, execution or other judicial process for the satisfaction of an Owner's claims, and 

in the event a judgment is obtained against an Owner, the judgment docket shall be so noted. The 

provisions of this Section 12 shall inure to the benefit of each Owner's heirs, representatives, 

successors and assigns and their respective principals. 

10. Duration of this Declaration; Amendment: 
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(a) This Declaration and the rights and easements hereby granted and the 

other provisions hereof shall become effective upon the date of recordation of this Agreement in 

the Recorder's Office. 

(b) This Declaration may be amended only by a written instrument which is 

recorded in the Recorder's Office and shall be executed by all of the Owners; and each First 

Mortgagee of such Owner’s Unit.  Except as specifically provided above, the consent of no other 

holder of a mortgage or other lien against the Affected Property or any portion thereof shall be 

required for any amendment of this Agreement to become effective, and except for such First 

Mortgagee, all holders of mortgages or other liens against the Affected Property or any portion 

thereof, whether such liens are presently existing or are hereafter created, shall be bound by any 

amendment to this Agreement executed as specified in this Section as if all such mortgages and 

liens were recorded after the recording of such amendment of this Declaration. 

(c) After the date hereof, additional easements may be created and existing 

easements may be modified or relocated benefitting all or any portion or portions of the Affected 

Property if each such additional easement has been created by all Owners benefitted and/or 

burdened thereby, with the written consent of their respective First Mortgagees having been 

obtained (provided, that if any such First Mortgagee is requested in writing to give such consent, 

and within thirty (30) calendar days after such written request, has failed to either give such 

written consent or by written notice expressly withhold such consent, then such First Mortgagee 

shall be deemed to have given such consent); and the joinder, consent, approval or subordination 

of no other Owner, person or entity shall be required. 

11. Miscellaneous 

(a) Notices.  Any notice, demand, consent, approval, election or other 

communication which any Owner shall desire or be required to give pursuant to the provisions of 

this Declaration shall be in writing, shall be sent by registered U.S. mail return receipt requested, 

or by recognized courier service guaranteeing next business day delivery, and shall be deemed to 

have been given, (a) if by mail as aforesaid, two (2) days after the time two (2) counterparts of 

the same are deposited in the United States mail one by certified or registered mall return receipt 

requested and the other by regular mall, in each instance with postage, including registration 

charges, prepaid, and enclosed in securely sealed envelopes, or (b) if by courier as aforesaid, one 

(1) business day following deposit with such courier with charges prepaid, addressed in either 

case as follows, or to such other address as such Owner. may hereafter designate by notice given 

pursuant to this Section 11(a), and with a copy, given as aforesaid, to any First Mortgagee of a 

Unit or any portion of a Unit electing to receive a copy as provided below in this Section 11(a): 

(1) If to the Owner of the Upper Park Area, Lower Park Area 

Municipal Services Building Loading Area and Southern Portion of the 

Park: 

 City of Philadelphia 

 Department of Public Property 

 City Hall, Room 790; Attn: Commissioner 

 Philadelphia, PA 19102 
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   And 

 City of Philadelphia Law Department 

 1515 Arch Street, 17
th

 Floor 

 Philadelphia, PA 19102 

Attn: Divisional Deputy City Solicitor, Real Estate and 

Economic Development   

 
(2) If to the Owner of the Parking Garage: 

[To be completed if the Owner is known when Declaration is 

recorded] 

 ___________________ 

 ___________________ 

 ___________________ 

 

A First Mortgagee of a Unit or any portion of a Unit may elect to receive copies of 

notices, demands, consents, approvals, elections or other communications which any Owner 

shall desire or be required to give pursuant to the provisions of this Declaration, by giving notice 

to all Owners, which notice shall designate the address of such First Mortgagee to which such 

copies shall be sent. Each Owner shall be obligated to send a copy as aforesaid from and after the 

date of actual receipt of the First Mortgagee's notice that it has elected to receive said copies. 

(b) Easement or License.  The parties hereto understand that all of the 

equipment and facilities with respect to which they have purported to grant easements hereunder 

constitute fixtures and are, therefore, real property.  If, however, any of said equipment or 

facilities at any time are not fixtures or real property, but are personal property, then the 

purported grant of an easement with respect thereto shall constitute the issuance of a license with 

respect thereto, irrevocable except pursuant to the provisions hereof, and subject to all of the 

other provisions of this Declaration applicable thereto. 

(c) Easement Burdens and Benefits; Successors and Assigns.  Each easement 

granted hereunder shall burden all or part of the Burdened Property as described in such 

easement grant and shall benefit and be appurtenant to the Property or Properties expressly 

therein stated to be benefitted thereby, and no other property.  All of the provisions of this 

Declaration (including, but not limited to, the benefits and burdens hereof) shall run with the 

land and shall be binding upon, inure to the benefit of, and be enforceable by the respective 

owners of the Burdened and Benefitted Properties and their respective successors and assigns 

(including, but not limited to, the holders of any leasehold estate in any real property now or 

hereafter owned by any of them within any portion of the Entire Property (excluding any person 

or entity whose interest in such property is solely that of a space tenant of less than substantially 

all of the space within such property). Upon the transfer of ownership of any area subject to any 

easement hereunder, the transferor thereof shall have no liability hereunder for any defaults 

hereunder occurring after the date of such transfer. 
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(d) Severability.  If any provision of this Declaration shall be conclusively 

determined by a court of competent jurisdiction to be invalid or unenforceable to any extent, the 

remainder of this Declaration shall not be affected thereby. 

(e) Construction.  This Declaration shall be reasonably construed so as to 

carry out the intention to confer a commercially useable right of enjoyment on any grantee 

hereunder, without unreasonably burdening the Unit subject to such easements, subject in all 

cases to the restrictions of the City Charter. 

(f) Special Provisions Related to the City as Owner.  For so long as the City is 

an Owner of one or more Units, the Owners of all other Units, by acceptance of a deed to their 

respective Units, acknowledge and agree as follows:  

(i) Except as explicitly provided otherwise in this Declaration, 

wherever this Declaration requires the approval, consent, or review of the City, such approval, 

consent or review shall not be valid and binding on the City unless given, made or performed by 

the Commissioner of Public Property, or such official as the Commissioner may designate in 

writing, and in the manner required.   Furthermore, wherever this Declaration specifies that an 

approval, consent or review must be given, made or performed by a person or entity other than 

the Commissioner of Public Property, then such approval, consent or review shall not be valid 

and binding against the City unless given, made, or performed by the person or entity so 

specified and in the manner required. 

(ii) The City’s review, approval or acceptance under this Declaration 

of plans and specifications and any other document, work, matter, or thing, shall not constitute a 

representation, warranty or guaranty the City as to the substance, accuracy, or quality of such 

document, work, matter, or thing.  At all times, the Owner of the Parking Garage, its officials, 

officers, employees, agents, contractors and subcontractors, must each use their own independent 

judgment as to the substance, accuracy and quality of all such documents, work, matter, and 

other things. 

(iii) No consent, approval, or agreement of the City under this 

Declaration shall be deemed a consent, approval or agreement of any City board, agency, 

department, or commission whose consent, approval, or agreement is required under Applicable 

Law, including but not limited to the City of Philadelphia Department of Licenses and 

Inspections, the Fairmount Park Commission, the City of Philadelphia Historical Commission, 

and the Art Commission, and their respective successors.  The decisions of any City board, 

agency, department or commission required under Applicable Law regarding any matter arising 

under this Declaration shall be governed solely by Applicable Law. 

 

[The remainder of this page is left intentionally blank]  
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IN WITNESS WHEREOF, The City of Philadelphia, intending to be legally bound 

hereby, has duly executed and sealed this Agreement effective the date first above written. 

 

    THE CITY OF PHILADELPHIA 

 

    By: _______________________ 

     (Title) 

 

    Attest: _____________________ 

 

[Add acknowledgement and exhibits here.] 

 


