Contract Number City of Philadelphia
Department

PROVIDER AGREEMENT

(Computer and Information Services: Consultant)

THIS PROVIDER AGREEMENT is made as of the day of

, 20 , by and between the City of Philadelphia (the “City”), acting by and through

(hereinafter called the "City"), and , (“Provider”), a corporation, with its principal
place of business located at

BACKGROUND

The City and Provider desire that Provider furnish to the City the Services and
Deliverables specified in Exhibit PA-1 and any attachments thereto (hereinafter, collectively
referred to as “Exhibit PA-1""), and elsewhere in the Contract Documents, in accordance with the
provisions of this Provider Agreement and all of the other documents and exhibits, which
together constitute the Contract Documents as defined in the General Provisions. A copy of the
General Provisions is attached hereto and incorporated herein by reference.

In consideration of the mutual obligations set forth herein, and intending to be

legally bound, the City and Provider covenant and agree as follows:

ARTICLE I: GENERAL TERMS

1.1 Incorporation Of Background.

The Background is incorporated by reference herein.

ARTICLE II: DEFINITIONS

The following terms shall have the meanings set forth herein. Capitalized terms
not otherwise defined herein shall have the meanings set forth in the General Provisions.
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2.1  Deliverables.

“Deliverables” means, collectively, the tangible items of work, as described in
Exhibit PA-1 and elsewhere in this Provider Agreement, that Provider is required to furnish as
part of its performance of the Contract, including, without limitation, all designs, reports,
documents, and Materials required under this Provider Agreement.

2.2 Materials.

“Materials” means any and all reports, records, documents, documentation,
information, supplies, plans, original drawings, specifications, computations, sketches,
renderings, arrangements, videos, pamphlets, advertisements, statistics, data, computer tapes,
program software, and other tangible work product or materials obtained, prepared or developed
by or for Provider in the performance of the Contract.

2.3  Services.

“Services” means the work to be performed, including the results to be achieved,

under the Contract, as specified in this Provider Agreement and Exhibits hereto.

2.4 Services and Deliverables.

“Services and Deliverables” means, collectively, the Services and the
Deliverables as defined in Sections 2.1 and 2.3.

2.5  Software.
“Software” means the computer software, if any, to be furnished by Provider

under this Contract, as set forth in Exhibit PA-1 and elsewhere in this Provider Agreement.
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ARTICLE Ill: TERM

3.1 Initial Term.
The initial term of this Contract shall commence on __ , 20 and shall terminate
on ___ , 20 , or such earlier date as the City may determine in accordance with Articles XI
(Events of Default), XIlI (Remedies) and XIII (Termination) of the General Provisions. In no

event shall the Initial Term be longer than twelve (12) months

3.2 Additional Terms.

The Contract may be amended by the City, in its sole discretion, in accordance
with Section 2.2 (Additional Terms) of the General Provisions. Except as stated otherwise in
Exhibit PA-1 or elsewhere in this Provider Agreement, all terms and conditions applicable
during the Initial Term shall apply to each Additional Term.

ARTICLE IV: SERVICES AND DELIVERABLES

4.1 Services and Deliverables.

Provider shall perform and furnish the Services and Deliverables (as defined in
the General Provisions and this Provider Agreement) that are described in Exhibits PA-1 and
PA-__ (attached to this Provider Agreement and incorporated in the Contract by reference), in
strict conformance with Exhibits PA-1 and PA- __ and all of the provisions of the Contract.

4.2 Change in Scope of Services and Deliverables.

At any time during the term of this Contract, the City may make changes in any of
the Services and Deliverables, within the general scope of the Contract as set forth in this Article
IV (Services and Deliverables), including, without limitation, the addition or deletion of Services
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and Deliverables, and changes in the time of performance. All such changes shall be by written
order or request, signed by the Responsible Official (“Change Order”). If any such change
causes an increase or decrease in the cost or the time required for the performance of the
Contract, an equitable adjustment of the contract amount and/or time of performance will be
made, subject to the following conditions: (a) In no event shall the City be liable to Provider for
additional compensation for any alleged change to the work for which the City has not issued a
Change Order; (b) any claim by Provider for such additional compensation or for an extension of
the time of performance to perform a Change Order must be made in writing within ten (10)
calendar days from the date on which Provider received the Change Order in accordance with
Section 13.1 (Notice) below. Provider shall be entitled to a reasonable extension of the time of
performance for delays to its performance that are in no way the fault or responsibility of
Provider; provided, however, that no such extension shall be granted unless a written request,
setting forth in detail the grounds therefor, is received by the City within ten (10) calendar days
following the events giving rise to such alleged delay. Provider's sole and exclusive remedy for
costs or damages arising from any delay to its performance, whether or not caused by any act or
omission of the City, Provider, or others, shall be an extension of the time of performance, and in
no event shall Provider be entitled to payment or compensation of any kind from the City for any
such costs or damages.

4.3 Personal Services.

Provider acknowledges that the Services are the personal services of Provider and
the City shall have no obligation to accept performance of the Services or Deliverables by a third

party without the Responsible Official's prior and express written consent.
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ARTICLE V: COMPENSATION

5.1 Amount.
The payments to be made by the City to Provider during the initial term for the
Services and Deliverables satisfactorily rendered in accordance with the Contract shall be
computed in conformance with the provisions of the Contract and the following Exhibit(s),
subject to all limitations on the allowability of cost items imposed by the City of Philadelphia
Cost Principles and Guidelines:
@) Exhibit PA-1: Scope of Services
Notwithstanding anything in this Contract to the contrary, in no event shall the amount
certified by the Finance Department for Services and Materials during the initial term or any
renewal term exceed the maximum amount of _ DOLLARS ($___. 00).

5.2 Manner of Payment.

@) Payment shall be made after Provider’s timely submission of invoices to
the Responsible Official, in the number, form and content acceptable to the Responsible Official,
accompanied by such additional supporting data and documentation as the Responsible Official
may require. All payments to Provider are contingent upon satisfactory performance of the
terms and conditions of this Contract. Provider shall submit its final invoice not more than sixty
(60) days from completion of the Services and delivery of Deliverables. All payments to
Provider shall be by checks drawn by the City Treasurer.

(b) The City reserves the right to withhold or offset against any funds payable
to Provider for any invoice for which the Responsible Official asserts a discrepancy exists or for
Provider’s failure to satisfactorily perform the terms of the Contract, as determined solely by the
City.
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ARTICLE VI: ACCEPTANCE

It is expressly understood and agreed that all Services and Deliverables required
hereunder shall be performed and provided to the satisfaction and approval of the City, and
Provider shall not be deemed to have performed or provided such Services or Deliverables unless
and until they have been approved and accepted by the City in writing.

ARTICLE VII: TITLE

7.1 Power to License.

Provider represents and covenants that it has full power and authority to grant the
rights granted by this Contract to the City with respect to all Software and other Deliverables
furnished, without the consent of any other person or entity, and that such rights are irrevocable.

7.2  License.

Subject to the terms and conditions of this Contract, and except as stated
otherwise in Section 7.5 below, Provider hereby grants, and shall require its Subcontractors to
grant, to the City a perpetual, non-exclusive, non-transferable, royalty-free license to use all
Software, Documentation, and other Deliverables that are proprietary to Provider (collectively,
the “Provider’s Licensed Products™).

7.3 Third Party Licenses.

Subject to the terms and conditions of this Contract, and except as stated
otherwise in Section 7.5 below, Provider agrees to furnish to the City a perpetual, non-exclusive,
non-transferable, royalty-free license(s), in the City’s name, to the following Software,
Documentation, and Deliverables that are proprietary to third parties (collectively, the “Third

Party Licensed Products™):

7.4 Conditions of Use.

Provider represents, and the City acknowledges such representation, that the
Provider’s Licensed Products and Third Party Licensed Products (collectively, the “Licensed
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Products™) contain valuable proprietary information. Except as stated otherwise in Exhibit PA-1,
the City’s use of the Licensed Products shall be subject to the following conditions:

@) Use of the Software shall be restricted to the number of CPU(s), the City
location(s), and/or the number of concurrent users designated in Exhibit PA-1; provided that if
such restrictions are not expressly stated in Exhibit PA-1, the City may use the Software on any
CPU and at any location of its choosing, by an unlimited number of concurrent users.

(b) The City will not (1) change or remove Provider’s insignia, lettering, or
copyright or other restrictive legends from the Software or Documentation; (2) without
Provider’s written permission, use Software or Documentation for preparing the same or similar
software, or reverse engineer, decompile or disassemble the Software; or (3) sell or lease the
Software or Documentation to, or permit its use by, any party other than the City Users. Subject
to the foregoing, the City agrees, to the extent permitted by law, to maintain the confidentiality
of the Software and Documentation.

(© The City may copy the Software and Documentation for safekeeping or
backup purposes; may make additional copies of the Software for use by the City Users as
provided in Exhibit PA-1; and may make additional copies of Documentation for use by the City
Users.

(d) The City may modify the Software and/or combine the Software with
other software; provided, however, that those portions of the derivative software incorporating
software subject to the conditions of use set forth in this Article VI shall be subject to the same
conditions of use.

7.5  Title; Ownership of Materials.

@ Title and copyright to all Licensed Products and any reproductions thereof
shall remain with Provider, or where not proprietary to Provider, with the person(s) or entity(ies)
that have title and copyright thereto.

(b) All Software, Documentation, Deliverables and Materials provided under
this Contract, other than the Licensed Products and including, without limitation, the Software,
Documentation and Deliverables identified in Section 7.5(c), shall be the sole and absolute
property of the City and the City shall have all right, title, and interest thereto (including, without
limitation, copyright, trademark, service mark, patent, trade secret, and all other intellectual
property rights) and unrestricted use thereof. To the extent that any Software, Documentation,
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Deliverables and/or Materials, other than Licensed Products, developed by or for Provider
embody a copyrightable work (including, but not limited to, a “compilation” as that term is used
in 17 U.S.C. 8101, as amended), the City and Provider agree that such copyrightable work(s)
shall be considered as one or more “works made for hire” by Provider for the City, as that term is
used in 17 U.S.C. 88101 and 201(b), as amended. To the extent that any Software,
Documentation, Deliverables and/or Materials, other than Licensed Products, developed by or
for Provider embody one or more copyrightable works but are neither a “compilation” nor any
other form of “work made for hire,” Provider hereby assigns, and agrees to execute instruments
evidencing such assignment, all copyrights in all of such works to the City. All the foregoing
terms and conditions of this Section 7.5(b) shall apply to all Software, Documentation,
Deliverables and Materials, other than Licensed Products, furnished to Provider by a
Subcontractor (in this Article VI only, the “Subcontractor Deliverables), Provider shall obtain
from its Subcontractors the assignment of all copyrights and other rights in the Subcontractor
Deliverables that may be necessary for Provider to comply with all terms and conditions of this
Section 7.5(b) with respect to the Subcontractor Deliverables.

(c) Software, Documentation, Deliverables and Materials owned by the City:

ARTICLE VIII: PROFESSIONAL STANDARDS

Provider shall enter upon the performance of this Agreement with all due diligence and
dispatch; shall assiduously press to its complete performance and shall exercise herein the
highest degree of professional skill and competence.

ARTICLE IX: CONFIDENTIALITY

9.1 Non-Disclosure.

Provider and its employees, agents, Subcontractors, suppliers, and any person or
entity acting on its behalf (i) will maintain in strict confidentiality all of the “City Data,” as

defined and set forth in Section 9.2; (ii) will not, without the City’s written permission, divulge,
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disclose, communicate, or distribute any of the City Data to any person or entity except as may
be strictly necessary to perform the Contract; (iii) will not, without the City’s written permission,
in any way use any of the City Data for their businesses or other advantage or gain (except as
may be strictly necessary to perform the Contract), including, without limitation, any use of the
City Data in any presentation, demonstration, or proposal to perform work, to the City or to
others, that may be conducted or created as part of their business activities or otherwise; (iv) will,
immediately upon the City's Final Acceptance of the Services and Deliverables required under
the Contract under Article VI (Acceptance) above, return all City Data to the City, destroy any
and all copies of any City Data that are in their possession, whether on paper or in electronic or
other form, and if requested by the City in writing, will certify in writing that there has been full

compliance with this Section 9.1.

9.2 City Data.

Except as provided otherwise in this Section 9.2, the City Data shall include any
and all of the following, whether in electronic, microfilm, microfiche, video, paper, or other

form, and any copies or reproductions thereof:

(@)

- and

(b) any and all other records, documents, and data furnished by the City to
Provider in relation to the work required under the Contract; and

(©) all Deliverables and other work product(s) and items of work created by
Provider for the City as part of the work required under the Contract.

The City Data shall not, however, include any information which:

Was known to Provider, prior to the commencement of its
performance of the Contract, free of any obligation to keep it
confidential, and/or is proprietary to Provider; or
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Was generally known to the public at the time of receipt by Provider, or
becomes generally known to the public through no act or omission of
Provider; or

Was independently developed by Provider without knowledge or
use of any City Data; or

Is required to be disclosed by law or judicial process.

ARTICLE X:
INDEMNIFICATION FOR INFRINGEMENT
OF PROPRIETARY RIGHTS

Provider warrants and represents that all services, deliverables and other products
furnished hereunder, including, but not limited to, documentation, reports, records, summaries,
training manuals and other matter or materials will not infringe upon or violate any patent,
copyright, trade secret, or other proprietary right of any third party, and Provider shall indemnify,
defend and hold harmless the City from and against any and all losses, claims, actions, damages,
liability and expenses, (including litigation costs and counsel fees), arising out of any breach or
claimed breach of this warranty. The indemnification requirements set forth in this Article X
apply only to the specific subject matter hereof. With respect to any and all other losses, costs
(including, but not limited to, litigation and settlement costs and counsel fees), claims, suits,
actions, damages, liability and expenses, the requirements set forth in Section 8.2

(Indemnification) of the General Provisions shall apply.

ARTICLE XI: INSURANCE

11.1  Insurance.
Unless otherwise approved by the City’s Risk Management Division in writing,
Provider shall, at its sole cost and expense, procure and maintain, or cause to be procured and

maintained, in full force and effect, the types and minimum limits of insurance specified below,
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covering Provider’s performance of the Services and the delivery of the Materials. Provider
shall procure, or cause to be procured, all insurance from reputable insurers admitted to do
business on a direct basis in the Commonwealth of Pennsylvania or otherwise acceptable to the
City. All insurance herein, except the Professional Liability Insurance, shall be written on an
“occurrence” basis and not a “claims-made” basis. In no event shall Provider perform any
Services or other work until Provider has delivered or caused to be delivered to the City’s Risk
Management Division the required evidence of insurance coverages. All insurance coverages
shall provide for at least thirty (30) days prior written notice to be given to the City in the event
coverage is materially changed, cancelled, or non-renewed. The City, its officers, employees,
and agents, shall be named as additional insureds on the General Liability Insurance policy.
Provider shall also deliver or cause to be delivered to the City an endorsement stating that the
coverage afforded the City and its officers, employees and agents, as additional insureds, will be
primary to any other coverage available to them and that no act or omission of the City, its

officers, employees or agents shall invalidate the coverage.

(@) WORKERS’ COMPENSATION AND EMPLOYERS’
LIABILITY INSURANCE

(1)  Workers” Compensation: Statutory limits

(2)  Employers’ Liability: $100,000 Each Accident - Bodily
Injury by Accident; $100,000 Each Employee - Bodily
Injury by Disease; and $500,000 Policy Limit - Bodily
Injury by Disease.

3) Other states insurance including Pennsylvania.
(b) GENERAL LIABILITY INSURANCE

(1) Limit of liability: $1,000,000 per occurrence combined
single limit for bodily injury (including death) and property
damage liability; $1,000,000 advertising injury; $2,000,000
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general aggregate and $1,000,000 aggregate for products
and completed operations. The City may require higher
limits of liability if, in the City sole discretion, the potential
risk warrants.

2 Coverage: Premises operations; blanket contractual
liability; personal injury liability; products and completed
operations; independent contractors; employees and
volunteers as additional insureds; cross liability; and broad
form property damage (including completed operations).

() AUTOMOBILE LIABILITY INSURANCE

Q) Limit of liability: $1,000,000 per occurrence combined
single limit for bodily injury (including death) and property
damage liability.

(2 Coverage: Owned, non-owned and hired vehicles.
(d) PROFESSIONAL LIABILITY INSURANCE

Q) Limit of liability: $1,000,000 with a deductible not to
exceed $50,000.

(2) Coverage: Errors and omissions including liability assumed
under Contract.

3) Professional Liability Insurance may be written on a
claims-made basis provided that coverage for occurrences
happening during the performance of the Services required
under this Contract shall be maintained in full force and
effect under the policy or “tail” coverage for a period of at
least two (2) years after completion of the Services.

11.2  Evidence of Insurance Coverage.

Certificates of insurance evidencing the required coverages must specifically
reference the City contract number for which they are being submitted. The original certificate

of insurance must be submitted to the City's Risk Manager at the following address:
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The City of Philadelphia

Office of the Director of Finance

Division of Risk Management

1515 Arch Street, 14™ Floor

Philadelphia, PA 19102-1579

(Fax No.: 215-686-1705).
A copy of the certificate of insurance shall be submitted to the Responsible Official at the
address of the Department set forth in Section 13.1 (Notice) below. Both submissions must be
made at least ten (10) days before work is begun and at least ten (10) days before each
Additional Term. The City, in its sole discretion, may waive the ten (10) day requirement for
advance documentation of coverage in such situations where such waiver will benefit the City,
but under no circumstances shall Provider actually begin work (or continue work, in the case of
an Additional Term) without providing the required evidence of insurance. The actual
endorsement adding the City as an additional insured must specifically reference the City
contract number and be submitted to the City's Risk Management Division at the above address.
The City reserves the right to require Provider to furnish certified copies of the original policies
of all insurance required under the Contract at any time upon (10) days written notice to

Provider.

11.3 Self-Insurance.

Provider may not self-insure any of the coverages required under the Contract
without the prior written approval of the Responsible Official and the City’s Risk Manager. In
the event that Provider desires to self-insure any of the coverages listed above, it shall submit to
the Responsible Official and the City’s Risk Management Division, prior to Provider’s
commencement of Services or delivery of any Deliverables hereunder, a certified copy of
Provider’s most recent audited financial statement, and such other evidence of its qualifications
to act as a self-insurer (e.g., state approval) as may be requested by the Responsible Official or
the City’s Risk Manager. In the event the City grants such approval, Provider understands and
agrees that the City, its officers, employees, and agents shall be entitled to receive the same
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coverages and benefits under Provider’s self-insurance program that they would have received
had the insurance requirements set forth above been satisfied by a reputable insurer admitted and
duly authorized to do business in the Commonwealth of Pennsylvania or otherwise acceptable to
the City. If at the time of commencement of the Term of this Contract, Provider self-insures its
professional liability and/or workers’ compensation and employers’ liability coverage, Provider
may, in lieu of the foregoing, furnish to the City a current copy of the state certification form for
self-insurance or a current copy of the State Insurance Commissioner’s letter of approval,
whichever is appropriate. The insurance (including self-insurance) requirements set forth herein
are not intended and shall not be construed to modify, limit, or reduce the indemnifications made
in this Contract by Provider to the City, or to limit Provider’s liability under this Contract to the
limits of the policies of insurance (or self-insurance) required to be maintained by Provider
hereunder.

11.4 Fidelity Bond. When required by the City, Provider shall, at its sole cost and
expense, obtain and maintain during the Initial Term and any Additional Term(s) of this
Contract, a fidelity bond in an amount equal to the greater of (a) Ten Thousand Dollars ($10,000)
or (b) the amount specified in the Provider Agreement, covering Provider's employees who have
financial responsibilities related to the receipt and disbursement of funds under this Contract. In
lieu of a fidelity bond, Provider may obtain coverage for crime insurance with limits that are the
greater of (a) $10,000 or (b) the amount specified in the Provider Agreement. The fidelity bond
or crime insurance, whichever is obtained by Provider, shall name the City as a beneficiary.
Evidence of the existence of the fidelity bond or crime insurance shall be submitted to the City
prior to the commencement of Services in conformity with the requirements of Section 11.2

(Evidence of Insurance Coverage) above.

ARTICLE XII:
CENTURY DATE STANDARD FOR SOFTWARE

Contractor represents and warrants that all Software furnished under the Contract
will conform to the following City of Philadelphia Century Date Standard:
€)) General Integrity. No value for current date will cause interruptions in the

operation of the Software after January 1, 2000 without any date-related faults or failures and

without producing inaccurate data.
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(b) Date Integrity. All manipulations of time-related data (including, without
limitation, dates, durations, days of the week, month, and the year) will produce results that
conform to Provider’s specifications for the Software for all valid date values within the
application domain after January 1, 2000.

(© Interface Integrity. Explicit Century: Date elements in interfaces and data

storage shall permit specification of the century by means that will eliminate all ambiguity as to
the applicable century for date and date-related data, before, during and after January 1, 2000.
Implicit Century: For any date element represented without century, the correct century shall be
unambiguous for all manipulations involving that element after January 1, 2000.
(d) Source code. Source code for the Software shall comply with the standard
set forth in Federal Information Processing Standard Publication 4-2 (FIPS PUB 4-2),
Representation of Calendar Date for Information Interchange.
Contractor shall, at no cost to the City, repair any Software that does not conform to the
standards set forth in (a)-(d) and cause it to conform such standards, or shall replace the Software

with software that does conform to such standards.

ARTICLE XIII: MISCELLANEQOUS PROVISIONS

13.1 Notice. Any notice required or permitted to be given under the Contract shall be
given in writing and shall be personally delivered by hand with receipt obtained, by a national
overnight express carrier (such as Federal Express), by facsimile, or sent by registered or

certified United States mail, return receipt requested, addressed as follows:

IF TO THECITY:
Attn:
(Phone No.: )
(Fax No.: )

IF TO PROVIDER:
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Attn:

(Phone No.: )
(Fax No.: )

13.2 Interpretation; Order of Precedence. In the event of a conflict or inconsistency

between the terms of this Provider Agreement and any term, condition or provision contained in
any Exhibit hereto, or any attachment to such Exhibit (including, without limitation, any
proposal of Provider), the terms of this Provider Agreement shall control.

13.3 Other Provisions.

Other provisions, including, without limitation, MBEC participation commitments
and exceptions to the General Provisions of the Contract, are set forth in the following Exhibits
attached to this Provider Agreement, and incorporated in the Contract by reference:

1) Exhibit PA-3: MBEC Participation Commitments
(2 Exhibit PA-___:

13.4 Acknowledgement of the General Provisions.

Provider specifically acknowledges that Provider has read and understands the
terms and conditions contained in the General Provisions and acknowledges that by executing
this Provider Agreement, Provider will be legally bound by all the terms of this Contract,

including, but not limited to, those set forth in the General Provisions.
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IN WITNESS WHEREOF, the Parties hereto, intending to be legally bound by all
of the Contract Documents, have caused the Contract to be executed by their respective duly

authorized officers as of the date in the first paragraph of this Provider Agreement.

THE CITY OF PHILADELPHIA

APPROVED AS TO FORM Through: The Department
SHELLEY R. SMITH, CITY SOLICITOR

By:
Per
[Insert Attorney's name]
[Insert Attorney's title] Title:
CORPORATE SEAL PROVIDER
By:
President or Vice-President
Attest:

Secretary or Treasurer
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