BOARD OF ETHICS
One Parkway Building
1515 Arch Street
CITY OF PHILADELPHIA 15" roor
Philadelphia, PA 19102

(215) 686 — 9450
FAX 686 — 9453

RESOLUTION of the CITY of PHILADELPHIA
BOARD of ETHICS
January 15, 2014

WHEREAS, Section 4-1100 of the Philadelphia Home Rule Charter provides that the
Board may administratively adjudicate potential violations of the laws the Board administers and
enforces, if so authorized by Council by ordinance; and

WHEREAS, Section 20-606(1)(h) of the Philadelphia Code provides that the Board
shall, by regulation, provide for adjudication of alleged violations of Chapter 20-600 (into which
Chapters 20-1000 and 20-1200 are incorporated by reference) and sections 10-102, 105, and 107
of the Home Rule Charter, insuring in each case that notice and an opportunity to be heard are
provided prior to any final decision by the Board; and

WHEREAS, Section 20-606(1)(i) of the Code provides that the records, reports,
memoranda, and files of the Board are confidential and prohibits any person from disclosing or
acknowledging any information related to a complaint, investigation, referral, or pending
adjudication except as provided by law; and

WHEREAS, Section 20-606(1)(f)(i) provides that the Board shall preserve the
confidentiality of any person who submits a complaint to the Board; and

WHEREAS, on September 16, 2009, with the approval of the Law Department, the
Board adopted Regulation No. 5 (Confidentiality of Enforcement and Investigative Matters and
Prohibited Disclosures); and

WHEREAS, on December 18, 2009 and October 18, 2010, the Board adopted
amendments to Regulation No. 5 with the approval of the Law Department; and

WHEREAS, on June 26, 2007, with the approval of the Law Department, the Board
adopted Regulation No. 2 (Investigations and Enforcement Proceedings) which sets forth, at
Subpart C, requirements for the initiation and conduct of administrative adjudications; and

WHEREAS, on February 17, 2010, the Board adopted amendments to Regulation No. 2
with the approval of the Law Department; and

WHEREAS, Paragraph 2.11 of Regulation No. 2 provides that the Board is authorized to

conduct public hearings to adjudicate alleged violations of the laws the Board administers and
enforces and/or Board regulations; and

FOR PUBLIC RELEASE



WHEREAS, on March 27, 2013, the Board’s Executive Director sought an advisory
opinion from the City Solicitor as to whether or not the provision in Regulation No. 2 for public
hearings of administrative adjudications was a valid interpretation of Code Section 20-606; and

WHEREAS, on August 7, 2013 the City Solicitor advised the Executive Director that
administrative adjudications should not be open to the public unless the subject of the
adjudication requests a public process (a copy of the opinion is attached hereto); and

WHEREAS, in light of the City Solicitor’s advice, Regulations No. 2 and No. 5 no
longer provide good guidance:

NOW THEREFORE BE IT RESOLVED BY THE BOARD OF ETHICS OF THE CITY
OF PHILADELPHIA THAT:

a. The Board’s administrative adjudications shall be confidential with closed hearings, unless the
respondent has provided written consent to a public process.

b. If a respondent provides written consent to a public process it may not be withdrawn.

c. If a respondent consents to a public process, the Board will make all filings in the adjudication
public while the adjudication is pending and will hold a public hearing.

d. If a respondent does not consent to a public process:

i. The Board and Board staff shall not make the adjudication public or
disclose any information about the adjudication except as necessary to
carry out their duties (in the course of the adjudication, to coordinate with
an outside enforcement agency, to seek legal advice, etc.). Only persons
who are necessary for the adjudication may be present during the
hearing.

ii. Respondent and respondent’s counsel may make such disclosures as
are necessary to participate in the adjudication and to seek or provide
legal advice or representation. In addition, respondent and counsel may
disclose information related to a pending adjudication that is knowledge
the respondent or counsel has obtained from a source other than the
Board or the proceeding.

iii. Witnesses may make such disclosures as are necessary to participate
in the adjudication and seek legal advice. In addition, witnesses may
disclose the substance of their testimony and any knowledge they have
obtained independent from interaction with the Board and the
proceeding. Witnesses may not disclose what they hear or learn from
other witnesses during their time at a hearing or from Board members or
staff.
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e. The Board shall make its final determination public.

f. Once the Board has issued and served notice of its final determination on the respondent, the
matter is no longer pending and the Board shall make public all adjudication filings (e.g., Notice,
Response, pre-hearing memos) as well as the hearing transcript and subpoenas. The Board shall
not make public internal documents concerning the adjudication, such as internal legal
memoranda drafted by General Counsel staff for the Board or by Enforcement staff for the
Executive Director.

g. If a person submits a complaint to the Board, the Board will never disclose the identity of the
complainant or release the complaint itself, unless compelled to do so by court order.

h. Once the Board has issued and served notice of its final determination on the respondent, the
Board and Board staff, respondents, respondents’ counsel, and witnesses may disclose any
information about the adjudication.

BE IT FURTHER RESOLVED that, as soon as practicable, Board staff shall present to
the Board proposed amendments of Regulation No. 2 and Regulation No. 5 that incorporate the
provisions of this resolution.

This Resolution shall take effect immediately.

By the Board: F\/x»;}\%j ‘ﬁg@“‘ @

Michael H. Reed, Esq.
Chair

Adopted by the Board, January 15, 2014.
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